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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

MARY LI and REBECCA KENNEDY;
STEPHEN KNOX, M.D., and ERIC
WARSHAW, M.D.; KELLY BURKE and
DOLORES DOYLE; DONNA POTTER and
PAMELA MOEN; DOMINICK VETRI and
DOUGLASDEWITT; SALLY SHEKLOW
and ENID LEFTON; IRENE FARRERA and
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OREGON, an Oregon not-for-profit
corporation; and AMERICAN CIVIL
LIBERTIES UNION OF OREGON, an
Oregon not-for-profit corporation,
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MULTNOMAH COUNTY, apolitica
subdivison of the state of Oregon,

Intervenor-Plaintiffs,
V.

STATE OF OREGON; THEODORE
KULONGOSKI, in his officia capacity as
Governor of the State of Oregon, HARDY
MYERS, in his officid capacity as Attorney
Generd of the State of Oregon; GARY
WEEKS, in his officid capacity as Director of
the Department of Human Services of the State
of Oregon; and JENNIFER WOODWARD, in
her officid capacity as State Registrar of the
State of Oregon,

Defendants,
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1 INTRODUCTION

2 This case ultimately comes down to the following five questions

3 1L Should this Court give red weight to the presumption of conditutiondity of a statute reflecting the
4 fundamenta socia family unit as it has been known for thousands of years in the West, and in

5 Oregon since well before statehood?

7 2. Should this Court pay attentionto the stlatements by the Court of Appedls in Tanner that by itsvery

8 terms Tanner is not gpplicable to any question concerning marriage?

10 3 Does the Higorica Exceptions Doctrine—which logicdly turns to history to understand framer
11 intent concerning certain condtitutiona texts—apply to a casewherewe can clearly know framer
12 intent asit pertainsto Article 1 section 20?

13

14 4 Where a gtatutory framework recognizing heterosexua marriage is based on “ specific biologica

15 differences’ between men and women--namely their unique ability to procreate and rear
16 children--does that satute satisfy a congtitutiond standard that only requires a statute to base its
17 digtinctions on “ specific biologica differences’?

18

19 5. Should acourt honor the proper method for creating congtitutiond rights—via express amendment

20 by the people—as opposed to creating fromwhole clotha new conditutionad marriage right from
21 aprovisonthat, by itshisoric origins, does not recognize sucharight, and whennether the people
22 nor their elected representatives have even been asked to weigh in on the question?

23
24  DOMC thinksthe answer to al the above questionsisasmple “yes’; plaintiffs think the answer is“no.”
25  But these plainly are the questions.

26
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ARGUMENT
l. THE HISTORICAL EXCEPTIONS DOCTRINE: IFTHE SHOE FITS.. ...

In Plaintiffs opposition memorandum, they urge this Court to disregard completely aline of
cases from the Oregon Supreme Court that is both andytically sound and logicdly suited to the ingtant
case. Plaintiffs ask this Court to ignore the Historica Exceptions Doctrine, handed down by the
Oregon Supreme Court and the Court of Appedls, and reaffirmed consistently over awide variety of
condtitutional contexts. See Intervenor-Defendants Memorandum at 3-12; Intervenor-Defendants
Response a 46 (discussing use of historic exceptions doctrinein various contexts).  Significantly, itis
adoctrine that gives absolutely no regard to contemporary notions of “forward thinking” See Plaintiffs
Opposition Memorandum at 16. Indeed, by definition, “historic exceptions’ will not be affected by
the latest trends.

Tdlingly, Plantiffs give no analytical reason why this Court should ignore the Higtorical
Exceptions andyss. Plaintiffs only make two basic arguments: one, thet it has never yet been applied to
Article I, Section 20, and two, that Plaintiffs think the doctrine should not be applied to “notions of
equdity” asthey define them.

Firgt, Plaintiffs note the unremarkable fact that the doctrine has never been applied to Articlel,
Section 20. Whilethat is atrue statement asfar asit goes, it is aso true that no court has ever ruled
that Article |, Section 20 isnot subject to a Historica Exceptions andyss. Moreover, nothing in the
Supreme Court’ s higtorical exceptions jurigprudence—which is not limited amply to free speech and
jury trid cases as Plaintiffs suggest’—gives any indication of why the doctrine would not be gpplicable
to Articlel, Section 20. The uncomfortable fact for Plaintiffs is that the Oregon appellate courts have

The doctrine has been gpplied repeatedly to Article I, Section 8 in avariety of contexts, has
been applied to Article |, Section 11 in the context of crimind jury trids, has been applied to Article |,
Section 17 in the context of civil jury trids, and has been at least andyzed in the context of Articlel,
Section 9 search and seizure law. See Defendant-Intervenors' Memorandum at 3-12; See also
State v. Sowikowski, 307 Or 19, 27, 761 P 2d 1315 (1988) (use of historic exception doctrine
examined in Article |, Section 9 (search and seizure) context, “there is an historica exception for such
use of [contraband sniffing] dogs, i.e., such ause would not be a search”).
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1 gpplied the Higtorica Exceptions Doctrine any time it makes sense to do so under the doctrine's

2 andyticd framework, “however quaint it may seem to usacentury and ahdf later . ...” Statev.

3 Ciancandli, 181 Or App 1, 19, 45 P3d 451, (2002) (concluding that the “ historical record” established
4 “beyond peradventure’ that the framers would not have understood Article I, Section 8 to prohibit state

5  regulation of public nudity—"*however quaint” that may seem to enlightened moderns). The andyticd
6 framework of the Historicd Exceptions Doctrine issmply this: if uncontradicted history—such as
7 DOMC presented in its summary judgment motion—establishes “beyond peradventure’ that the
8 framersof the Oregon Congtitution would not have intended a congtitutional provision to contradict an
9 edablished lega concept, the condtitutional provison simply does not apply; it is“higoricaly
10  excepted” from the condtitutiond provison at issue. It is Sgnificant that Plaintiffs have not even
11  atempted to chalenge the clear historical record showing that the framers view of marriage was
12 excdusively and condtitutionaly between one man and one woman. Indeed, Plaintiffs cannot chalenge
13 that record. Itisbeyond dispute. So, instead they are left to argue that the doctrine should not apply.
14 The only reason Flaintiffs give for why it should not apply is the very odd notion that the
15 conditutiond right of equdity is somehow on a different level, more important, given a different priority,
16  or of adifferent “nature’ than other fundamenta condtitutiond rights. “By its nature, equdity isa
17 concept that must account for the emergence over time, of minorities that are oppressed by the
18 mgority.” Plaintiffs Opposition Brief a 16. Indeed, thisisahighly curious argument for agroup of
19 avil libertarians to be making—that some condtitutiond rights are of a higher priority than others; that
20 notions of equdity are somehow more fundamenta than notions of freedom of speech and expresson;
21 tha the fundamentd right to ajury tria when faced with governmenta power in the form of acrimind
22 prosecution is of lesser importance; that the basic right of al free men and women to atrid beforea
23 jury of their peersinacivil caseislessimportant as wdl; or that any of the other handful of
24 conditutiond rights to which the Oregon appelate courts have applied the historic exceptions andys's
25 aredifferent in priority or in “nature’ than notions of equdlity.
26 Paintiffs spend severd pages, largely citing Oregon Court of Appeals Judge Schuman's law
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1 review aticle or hisunjoined concurrence in Cox ex rel Cox v. State, for the notion that idess of

2 equdity change over time. See 191 Or App 1, 5, 7, 80 P.3d 514 (2003) (Schuman, J., concurring).

3 But 50, perhaps, do other congtitutiond rights changes over time, most notably ideas of freedom of

4  Speech. That has never stopped the Oregon Supreme Court from gpplying the Historical Exceptions

5  Doctrine to those other—somehow “lesser” in Flantiffs minds—congtitutiond rights, however quaint

6 oOr outdated it seems. Plaintiffs notions of “change’ cannot and should not stop this Court from

7 applying the Higtorica Exceptions Doctrine to Article 1, Section 20 in the context of marriage.

8 Pantiffs statement that “with respect to Article I, Section 20 in particular, the text, context,

9 higory, and case law dl militate in favor of interpreting the equdity mandate—a mandate that does
10 not except marriage or any other consideration from its ambit—to be dynamic, not gatic,” fails
11 patheticdly to see the point. See Plaintiffs Opposing Brief at 17 (emphasis added). Indeed, in no
12 historical exceptions case doesthe condtitutiona text at issue expressly except the historic fact or
13 inditution a issue. That isthe whole point of the doctrine! Article I, Section 8 does not expressly
14 except perjury, fraud, or any of the other historic and legal principles that the Courts have deemed to
15 beoutsde Article |, Section 8. Article |, Section 11 does not expressly state that some crimina
16  proceedings do not trigger theright to jury trid. Article |, Section 17 does not expressly sate that
17 somecivil controverdes do not get jury trias. Article I, Section 9 does not expressly state that some
18  aggressve searches by law enforcement authorities do not trigger the unreasonable search and seizure
19 provisons. Likewise of course nothingin Article |, Section 20 expressly excludes marriage from its
20 coverage. But, nonetheless, the Doctrine itsalf operates to “except” marriage from Article I, Section
21 20. Pantiffs statement to the contrary is elther circular or duplicitous.

22 Apart from that, Plantiffs do not, can not, and will not admit the obvious implication of their
23 Staement that the equality mandate of Article I, Section 20 is*“dynamic, not static.” The obvious

24 implication isthat only the courts and not the political branches of government through statutes, or the
25  people through conditutiona amendments, should decide when anotion of equdity has sufficiently

26 “evolved” to be given condtitutiond recognition. Once again, Plaintiffs hope this Court will do that
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1 which they do not trust the Legidature or the people to be smart enough, wise enough, or fair enough to
2 do—to engage in a serious condtitutiona debate about the meaning of equdity in the context of
3 marriage and same-sex couples. Ingructively, Plaintiffs point to the “well-documented” fact that the
4 “theframersof the Oregon Condtitution were racist and sexist,” Plaintiffs Opposing Brief at 18.
5 There have of course been cases since the framing of the Oregon Condtitution recognizing
6 Articlel, Section 20 privilegesfor racid or gender minorities. This does not dter the historic exceptions
7 andyss, but indeed strengthensit. For the following statement is beyond dispute: in no case to which
8 Pantiffs point did a court decide—without any State or federd congtitutiona amendment directing or
9 implying that it do so, and without even any direction from the popular branches of government or the
10 people—to create from whole cloth anew conditutiond right againgt the dlear higtorical intent of the
11 framersof the very condtitutiona provision being invoked.
12 All the raciad and miscegenation cases Plaintiffs can point to were predicated either under the
13 Civil War eraamendments to the United States Condtitution—especialy the Equal Protection Clause of
14 the Fourteenth Amendment—or to subsequent conforming Oregon Condtitutional or statutory
15 provisons. The People passed conditutional amendments: race lost. Concerning gender, both the
16  Nineteenth Amendment to the US Condtitution, as well as conforming amendments to the Oregon
17 Conditution, aswell as awhole host of legidative enactments—all making clear that the people
18  conddered gender to be irrdlevant—were at the court’s disposal in the gender discrimination cases.
19 Thesame can be sad for virtualy every other provison of the origind Oregon Congtitution to which
20 Pantiffswould like to andogize: questions of alienage were resolved under federal Fourteenth
21 Amendment’s naturalization clause; age was addressed through the Fourteenth Amendment, aswell as
22 federd statutory law and conforming Oregon law; handicapped status has been addressed federally and
23 in Oregon through disabilities acts.
24 Thefact, hard asit isfor Plaintiffs to admit, isthat they can point to no constitutional
25 amendment, debate, dialogue, ballot measure, |egislative enactment, legislative debate, or

26 initiated or referred ballot measure, state or federal, concerning sexual orientation and
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marriage, as support for their request of this Court. They smply want this Court to create a
same-sex marriage right whole cloth.

The Higtorica Exceptions Doctrine gpplies andyticdly, logicaly, and higtoricaly. Because of
that application, Tanner does not apply to the facts of this case. Because of that Doctrine, this Court
can and should rule that the framers of the Oregon Condtitution would have intended the traditiond
definitions of marriage as between one man and one woman to survive any reading of Article |, Section

20.

M. PLAINTIFFSAND THE COUNTY COMPLETELY M ISREAD | NTERVENOR-DEFENDANTS'
ARGUMENTS REGARDING THE “ GENUINE Bl1oLOGICAL DIFFERENCES” ANALYSISUNDER
HEwITT.

Exacting or drict scrutiny under Oregon’s Article |, Section 20 is not—though Plaintiffs dearly
wish it to be—arule that the “ suspect class dwayswins” Oregon condtitutiona law is more refined
than that. Oregon’s “grict scrutiny andysis’ under Article |, Section 20 asks whether 1) there are
genuine biologicd differences, and if so, then whether 2) anon-pregjudicia reason for the law exigts.

That isthe sum of the “exacting” or “drict” scrutiny andysis articulated in Hewitt. Hewitt v. SAIF, 294

Or 33, 653 P2d 970 (1982).

Paintiffs and Intervenor-Plaintiff’s outright refusal to read the casdaw at any depth other than
their own fuzzy logic has made a muddle of the Article |, Section 20 andyss. DOMC Intervenors are
not arguing that laws discriminaing againgt a“suspect class’ are reviewed for a“raiond bads’ under
Articlel, Section 20, as Plaintiffs and Intervenor-Plaintiff suggest. Rather, Intervenor-Defendants are
arguing two things:

1) laws which exclude or impact a suspect class of individuals are reviewed under

Article |, Section 20 per Hewitt for “genuine biologica differences’ between
the favored class and the non-favored class; and

2) if “genuine biologica differences’ exig, then the Legidature is given deference

to craft laws around those differences, so long asthe laws are not based merdly
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1 on prgjudicia assumptions about the non-favored class or facialy punitive or
2 biased against the suspect class.

3 Thesetwo steps arethe “ strict scrutiny analysis’ set out in Hewitt. Hewitt v. SAIF, 294 Or at

4  46-49. Once the “genuine biological differences’ prong istriggered, even in relation to a suspect class,
5 alaw can bejudified so long asit is not “legidative shorthand” for purely discriminatory stereotypes.
6 SeeHewitt, 294 Or at 47.

7 The case of Tanner v. OHSU, 157 Or App 502, 971 P2d 435 (1998), to the extent it applies
g8 a dl never reached the second part of the analyss because, unlike Hewitt, there were no apparent
9 “genuinebiologicd differences’ that would even arguably judtify the distribution of benefitsto
10  heterosexua couples but not homosexua couples. The only reason for the difference in benefit
11 digribution in Tanner was the very thing Plaintiffs are fighting now: marriage. Tanner, 157 Or App at
12 514 (*homaosexud couples cannot marry and have no such option™).
13 Even granting that homosexuas are a* suspect class” per Tanner, two of the “genuine
14 biologicd differences’ between homosexuds and heterosexuasin the family redlm are procreation and
15 childrearing. Thesearein fact biological differences—homaosexuas cannot procreate in isolation and
16  therefore homaosexuas cannot raise geneticaly unified children in the family structure. The Legidaureis
17 entitled to take these differences into account in crafting the marriage statutes. Y es, gays and lesbians
18 can undergo artificid reproduction and adopt. Yes, they can and do so successfully. This does not
19 dter thefact that procreetion and the rearing of a geneticadly descended child in fact are truly “genuine
20 biologicd differences” Once these “genuine biologicd differences’ are established, then the Legidature
21 isgiven deferenceto craft laws around these differences, so long asthe laws are not facidly punitive
22 against members of the suspect class or based solely on prgudicia (non-biological) assumptions about
23 theclass.
24 Fantiffsand amici offer evidence to argue that gays and lesbians make fine parents, and that
25  kidsdo equaly well in gay households. Intervenor-Defendants offer evidence to the contrary. This
26 only showswhy such matters are not for this Court, but for the Legidature to decide: Legidatures make
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policy choicesinto law; courts gpply and interpret those choices. Plaintiffs seek nothing less than

[EnY

2 judicid usurpation of this basic separation of powers principle.

3 Paintiffs twist the Hewitt andysis beyond recognition by focusing, not upon the legitimate

4 biologicd procregtive difference between opposite sex couples and same-sex couples, but instead upon

5 anirrdevant inquiry asto whether dlowing same-sex marriage will somehow disadvantage or

6 discourage traditiond marriage and procreation. Plaintiffs Opposition Memorandum to State’s

7 Motion a 5-6. No Oregon Supreme Court decision supports the plaintiffs strange comparison, which

8 explains precisdy why they have not cited the Court any authority for their andysis. 1d.

9 I ntervenor-Defendants will now proceed with additiond review of the scientific evidence
10  regarding the genuine biologica differences at issue here, but remind the Court that the Court need not
11 decide“whoisright” in these matters, only that a Legidature, motivated by something other than animus
12 tohomosexuadsasaclass, is entitle to choose to restrict marriage to opposite sex couples out of a
13 dedreto foster familiesin which achild israised by her two biologica parents.
14 Faintiffs arguments ddiberately ignore the very obvious biologica distinction between opposite
15 S and same-sex partners. The former is the procrestive reaionship and the latter is—in abiologica
16  sense—a derile, non-procregtive relationship. The State of Oregon, as well asthe federa government
17 and dl other statesin this Nation, have dl recognized the patent biologica uniqueness of the procredtive
18  man, woman relationship, and have honored and preferred that relationship over al others—as Oregon
19  courts noted decades ago, to ensure that “the [human] race may be perpetuated in an orderly manner.”

20 Heiderv. Heider, 152 Or 691, 694, 55 P2d 727 (1936). The fact that some people might bring

21 children from aprior traditiond marriage into a same-sex relationship, or that some same-sex partners
22 might adopt children or seek artificia reproductive assistance, does absolutely nothing to diminish the
23 badsc biologicd, procrestive distinction between the two rdationships. In the words of Hewitt, “the

24 reason for the classfication reflects specific biologica differences between” opposite sex and same-sex
25 couples. Hewitt, 294 Or at 45. The two relationships are very biologicaly different, one reaionship is
26  procregtive, the other isnot. At the very least, the Legidature is entitled to recognize thisas apolicy
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choice, apolicy god, agenerd rule.

Furthermore, scientific evidence, though scoffed at by Plaintiffs and their retained expert,
illugtrate atangible biologica and sociologica digtinction between child rearing among same-sex and
opposite sex couples. Some same-sex parenting studies have purported to find that children raised by
same-sex couples do aswell as other children. However, as Plaintiffs’ own expert has noted, in
one mostly favorable review of the same-sex parenting research reports, that dl of the studies have
uniform defects

thereare no studies of child devel opment based on random, representative samples

of such families. Most studies rely on small-scae, snowball and convenience samples

drawn primarily from persond and community networks or agencies. Most research to

date has been conducted on white lesbian mothers who are comparatively educated,
mature, and resdein rdatively progressive urban centers, most often in Cdliforniaor the

Northeastern states.

Judith Stacey & Timothy Biblarz, (How) Does the Sexud Orientation of Parents Matter?, 66 American

Soc. Rev. 159, 166 (2001) (emphasis added);? see also Robert Lerner & Althea Nagai, No Basis:
Whet the Studies Don't Tell Us About Same-Sex Parenting 3 (2001) (review of homosexua parenting

gudies “found at least one fatd research flaw” in each sudy, and thus, “no generaizations can rdigbly
be made based on any of these sudies’). An unbiased Legidature could legitimately ignore such
scientifically flawed and largely anecdotal studies.

Significantly, children raised by a single mother, particularly a divorced mother, have poorer
physica hedth,® poorer mental hedth,* agreater likelihood of substance abuse,® a higher risk of

2 The authors blame these defects on “ heterosexism,” and do not question the over-all
conclusion that the sexud orientation of aparent isirrdevant. 1d. at 167, 179.

3 Rondd Angd & Jacqueline Worobey, Single Motherhood and Children’s Hedlth, 29 Journal
of Health and Soc. Behavior 38, 48-49 (1988).

4 Ollie Lundberg, The Impact of Childhood Living Conditions on llIness and Mortdity in
Adulthood, 36 Socia Science and Medicine 1047, 1050, Table 3 (1993); Ronald L. Simons, et d.,
Explaining the Higher Incidence of Adjustment Problems of Children of Divorce, 61 Journd of
Marriage and the Family 1020, 1028 (1999); Alan Booth & Paul R. Amato, Parental Predivorce
Relations and Offspring Postdivorce Well-Being, 63 Journal of Marriage and the Family 197, 205
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1 suicide® and ahigher likdlihood of committing a crime that leads to incarceration.” Thisis the group of
2 children to which the same-sex parenting studies compare children raised in homosexua homes. As

3 one advocate for homosexua parenting acknowledges, “most of the research compares development
4  of children with custodia leshian mothersto thet of children with custodial heterosexua mothers.”

5 Charlotte J. Paterson, Family Relationships of Leshians and Gay Men, 62 Journd of Marriage and the

6 Family 1052, 1059 (2000). Thisis because it has been widdy believed that children living in families

7 headed by divorced but heterosexua mothers provide the best comparison group.”® Since the pro-

8 same-sex parenting studies find that children raised by homosexuas do as well as, but not sgnificantly

9  better than, those raised by divorced, heterosexua mothers, the clear weight of the evidence shows that
10  children raised by same-sex parents do not do as well as children raised by their own mother and father
11 whoaremarried. A Legislature motivated only by a desire to advance the optimal environment
12 for child rearing could legitimately choose to limit marriage to opposite sex couples based on
13 thesefacts.
14 In redity, the same-sex parenting studies show a significant difference in outcome between

15

16
(2001).
17

°> Robert L. Fewdling & Karl E. Bauman, Family Structure as a Predictor of Initid Substance
18 Useand Sexud Intercourse in Early Adolescence, 52 Journa of Marriage and the Family 171, 175 &
Table 2 (1990).

19

20 ® David M. Cutler, Edward L. Glaeser & Karen Norberg, Explaining the Risein Youth
Suicide, Working Paper 7713 at 32, Nationa Bureau of Economic Research (May 2000) (citing
21 impact of divorce).

22 " LindaJ Waite & Maggie Galagher, THE CASE FOR MARRIAGE 134 (2000).

2 8 AsMaggie Galagher, co-author of THE CASE FOR MARRIAGE, obsarves: “If the problem

24 with same-sex couplesis not sexud orientation per se, but the negative effects of fatherlessness and/or
motherlessness on children’ s wdll-being, it is hard to imagine a scholarly focus better designed to

25 obscure the evidence.” Maggie Gallagher, Why Supporting Marriage Makes Business Sense 10

(Corporate Resource Council 2002), available at

Www.corporateresourcecouncil.org/white_papers.html.

26
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1 children raised by heterosexud mothers and those raised by leshians. Plaintiffs’ own expert, clearly
2 aproponent of same-sex parenting, challenged the intellectua honesty of the reports of “no
3 differences” Stacey & Biblarz at 178. She observed that “[o]nly a crude theory of culturd
4  indoctrination that posited the absolute impotence of parents might predict such an outcome, and the
5 remakable variability of gender configurations documented in the anthropologica record readily
6 underminessuch atheory.” Id. a 177 (emphass added). Instead of “no differences,” as reported
7 by most studies, some of the sudies clearly show adifference when it comesto sexudity. In one of the
8 gudies, “adolescent and young adult girls raised by lesbian mothers appear to have been more sexualy
9 adventurousand lesschagte....” Id. & 171. Thisisfrom the pen of Plantiffs own expert, criticizing
10 thevery sudies she citesin her affidavit to this Court. 1f PlaintiffsS own expert finds these studies
11 marred by ideology, an unbiased Legislature could be justified in ignoring them.
12 The impact on sexudity of children raised by homosexua parents may not be as limited as these
13 same-sex parenting advocates suggest. Studies of same-sex parenting environments and Plaintiffs own
14  expert dso vaidate a concern held by many who seek to advance the best interests of children:

15 The sexud orientation of parents appears to have a unique (athough not large) effect on
children in the paliticaly sengtive domain of sexudity. The evidence, while scanty and
16 underandyzed, hintsthat parental sexual orientation ispositivelyassociatedwith the
possibility that children will be more likely to attain a similar orientation—and
17 theory and common sense a so support such aview.

18 Id. at 177-78 (emphasis added).® A similar outcome was reported in the Technical Report of the

19 American Academy of Pediatrics:

20 Compared with young adults who had heterosexud mothers, men and women who had
leshian mothers were dightly more likely to consider the possibility of having a same-sex
21 partner, and more of them had beeninvolvedin & least a brief relationship with someone

of the same sex, but in each group smilar proportions of adult men and women identified
22 themsalves as homosexud.

23 Ellen C. Perrin, M.D., and the Committee on Psychosocial Aspects of Child and Family Hedlth,
24  Technical Report: Coparent or Second-Parent Adoption by Same-Sex Parents, 109 Pediatrics 341,

25

° In Stacey and Biblarz' view, these differences “ cannot be considered deficits from any
legitimate public policy perspective” Id. at 177.

26
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1 342 (February 2002).2° One study reported that “[t]he young adults from lesbian family backgrounds
2 (four of seven sons and ten of fifteen daughters) were significantly more likely to report having

3 conddered the possibility of becoming involved in a same-gender sexud relationship, compared with
4 only two of ten sons and one of eight daughters from the heterosexud family control group.” Fonal.

5 Tasker & Susan Golombok, Adults Raised as Children in Leshian Families, 65 American J. of

6 Orthopsychiatry 203, 211 (1995). The Legidatureisat least entitled to craft a legislative policy
7 based on such studies. Yet Plaintiffs would have this Court “ pick a winner” in this complex
8 sociological discussion.
9 Hainly, there are legitimate and sgnificant biologica, sociologicd, and scientificaly proven
10 differences between same-sex and opposite sex couples. Plaintiffs seek to Smply gloss over these
11 differences and argue that traditiona marriage does not encourage procregtion per se. Plantiffs
12 aguments miss the mark aswiddy asther legd andyss misses the point of the Oregon dtrict scrutiny
13 andyss Marriagein Oregon is based on “genuine biologicd differences’ and is not facidly punitive to
14 gaysand lesbians, nor isit founded on mere prgudicia assumptions about homosexuals as a class.
15 Therefore marriage, asit has been understood for the last severd thousand years, survives even the
16  mogt grict scrutiny available under Article 1, Section 20, and is condtitutiondl.

17

18 Il PLAINTIFFS’ ANALYS'S OF WHETHER M ARRIAGE IS I TSELF A PRIVILEGE OR IMMUNITY FAILS
TO ENGAGE THE ARGUMENT THAT ALL Previous ARTICLE |, SEcTION 20 CAsEs HAVE

19 INVOLVED SPECIFIC BENEFITS GRANTED BY THE LAW IN QUESTION.

20 Paintiffs make much of the fact that marriage is admitted to include the “universa recognition

21 [of g family unit” and a“commitment of the highest order.” Plaintiffs Response to I ntervenor-

22 Defendants’ Summary Judgment Motion at 3. That isal well and good, but it does nothing to

23 address Intervenor-Defendants’ contention that al previous Article |, Section 20 cases have dedlt with
24 tangible rights granted as aresult of the specific datuteitself. Instead, Plaintiffs focus on hospital

25

26
10 Available at www.agp.org/policy/020008t.html.
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1 vigtation policies, a“privilege’ mentioned nowhere in ORS Chapter 106. “Universa” recognition

2 cannot be conferred by the closed universe of a statutory procedure. Intervenor-Plaintiff too citesto

3 “benefits under Oregon law,” ignoring the fact that these benefits are not contained within the

4 complained-of satute—in fact, Intervenor-Plaintiff citesto Sx separate statutes—none of them part of

5 ORS Chapter 106—as examples of privilegesthat “are¢’ marriage. Doggedly illogicd, Plantiffs

6 continueto say marriage is a benefit of its own right, but must point esewhere to proveiit.

7 Painly, marriage is marriage, not intestate succession or spousal support. There is nothing of

8  subgtanceto rebut in Plaintiffs and Intervenor-Plaintiff’ s reiteration of extra-statutory rights as being

9 mariageitsdf.
10
1
12 V. BEcAUSE M ARRIAGE IS NO LONGER ABOUT CONSUMMATION OF THE SEXUAL ACT,

PLAINTIFFS SIMPLY CANNOT M AINTAIN THAT M ARRIAGE DISCRIMINATES AGAINST THEM

13 ONTHE BASISOF THEIR INDIVIDUAL GENDER OR SEXUAL ORIENTATION.
14 Maintiffs once again fail to grasp the nature of Intervenor-Defendants arguments concerning the
15 so-cdled discriminatory nature of the marriage atutes. In high irony, Plaintiffs assert thet “Intervenor-
16 Defendants. . . misapprehend afundamentd principle of condtitutional law: Condtitutiond [sic] rights
17 areindividud rights not classrights” Plaintiffs Response to Intervenor-Defendants Summary
18 Judgment Motion & 7. Theirony of courseisthat Plantiffs adamantly refuse to see that marriage is
19 not facidly discriminatory for precisdy thisreason. Asan individual, agay or leshian Oregonian can
20 enter into marriage on exactly the same terms as dl other Oregonians. That this option is disagreeable
21  tothem does not makeit facidly discriminatory or uncongtitutiona—the option is open to them. That
22 iswhy Intervenor-Defendants clam marriage is not within the reach of an absolutist reading of Articlel,
23 Section 20 —because ORS Chapter 106 makes marriage available to al Oregonians on the same
24 tams.
25 Haintiffs breezily dismissthisbasic logicad anadysis by sating thet it “is entirely beside the point.”
26 With dl due respect to Plaintiffs, it isnot beside the point on an individual constitutional leve.
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1 Marriageisa“civil contract,” ORS 106.010, and not—in the modern world —a societal sanction of
2 thesex act. Marriage of course reflects the State concern for the “orderly” regeneration of the species,
3 Heder, 152 Or at 694, but as Intervenor-Defendants have amply demonstrated above and in the
4  previousfilings with this Court, procreation is biologicaly impossible from the sex acts of homosexua
5 couples.
6 Furthermore, while consummation used to be arequirement for avaid marriage, it no longer is.
7 Sex does not make amarriage, thus sexud acts are not a sine qua non of marriage. This means that
8 Pantiffs homosaxudity isirrdevant to marriage. Many people marry for money, for sability, or for a
9 myriad of other reasons having little to do with sexudity. Marriagein this senseisnot limited to
10  heterosexud couples, or even sexudly active couples. Again, to echo Section I11 above, Plaintiffs are
11 not seeing marriage for marriage’ s sake—they are seeking public gpprobation for their sexua
12 reaionships with amember of their own gender.! Thisis not the purpose of mariage and it is not
13 something they can even necessarily obtain from the “right” to marry their chosen sex partner.
14 All of matters because as Plaintiffs say, “conditutiond rights are individud rights” Plaintiffs here
15 arenot seen to argue that Imply “same-sex” marriage is required under Article 1, Section 20, but
16  “homosexud” marriageisrequired. Plaintiffs hang their Article |, Section 20 hat on their sexua
17 orientation because plainly no individud is excluded from marriage as arule due to his or her gender.
18 Y€, because the sex act is not definitional to modern marriage, there is nothing to preclude two
19  heterosaxud men or two heterosexua women from equaly making use of the advantages of marriage if
20  Paintiffs succeed in redefining ORS Chapter 106. The underlying logical flaw in Plaintiffs entire
21 argument istherefore that homosexuaity cannot be used to judtify extension of marriage benefitsto
22 same-sex couples when homosexudlity (or any sexuality for that matter) is not a necessary or implicit

23

24
11 Paintiffs facile deflection of Intervenor-Defendants argument into a discussion of

25 Lawrenceistdling. Theingtitution of traditional marriage does not put homosexuas in jail, it does not

invade their privacy, it does not make them criminas for following their desires. Y et Plaintiffs persast in

equating alaw they can make use of with alaw that actively persecuted them.

26
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part of these marriages.

Stripped to itslogica foundation, marriage is not dependent on sexudity, and therefore

sexudity cannot be a judtification for extending marriage’ s reach to same-sex couples. Suspect classis

4 nottriggered by Plantiffs daims any more than it would be by two heterosexud men or women who
5  wanted to take advantage of marriage “benefits’ in the same way Plaintiffsdo. In sum, because
6 modern marriage isindependent of sexudity, Plaintiffs desire for marriage does not even trigger their
7 “suspect” classfication established by Tanner for the purposes of Article |, Section 20 analysis.!?
8
9 CONCLUSION
10 For the foregoing reasons, Plaintiffs motions for partid summary judgment on ther first
11 and second clamsfor relief should be denied and Intervenor-Defendants motions for partid summary
12 judgment on their first and fourth affirmative defenses and counterclaims should be granted.
13 DATED this day of April, 2004.
14 O'DONNELL & CLARK, LLP
15
16
Kelly Clark, OSB #83172
17 Kristian Roggendorf, OSB #01399
Of Attorneysfor Intervenors
18
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20 Of Attorneysfor Intervenors
21 Kelly E. Ford, OSB #87223
KELLY E. FORD, P.C.
22 4800 SW Giriffith Dr #320
Beaverton OR 97005
23
24
12 Intervenor-Defendants have arguments related to the “county authority issug’ that have
25 pearing on Plantiffs and Intervenor-Plaintiff’ responsive pleadings. In light of this Court’s letter of
26 April 13, 2004, Intervenor-Defendants will hold these arguments for the time being unless the Court
requests further briefing.
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