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INTRODUCTION: THE ONLY JUSTIFICATION FOR STATE REGULATION OF
INTIMATE RELATIONSHIPS

The only higtoric or continuing judtification for government to intrude upon, regulate, and
license private intimate rdationships liesin that rdationship’s potentid for bringing forth children.
There amply is no other explanation for this staggering State intruson into private lives. Thet there
may be other, ancillary socid benefits from government regulation of marriage—stability, orderly
acquistion or divison of property, or others—is not reason enough, and is not the historic reason
for government to license marriage. It is because of the stat€' s undeniable interest in the
procrestion and rearing of children. From this premise, marriage cannot be said to involve
uncondtitutiond trestment toward reationships that are, by definition, biologicaly incapable of
procregtion. In this way, government regulates— licenses—those relationships that produce
offgpring in the legidatively-determined optimal environment, while leaving unregul ated sexud
relationships that either do not naturdly produce children (same sex unions), or produce childrenin
ways detrimentd to their development (close kin relationships, polyamory, underage relationships).
Given that the gate's concern in regulating private sexua conduct is limited to biologicaly
procregtive pairings, it does not offend principles of equd privileges to limit Sate regulation of the
intimate relationship to those couplesthat at least, in theory, can naturaly reproduce.

In their respective opening briefs, BRO Paintiffs and Multnomah County assgn error to the
trid court’sruling that marriage itsdlf is not a“ privilege or immunity” within the meaning of Article,
Section 20. In assigning error, those parties do not even attempt to carry the Article I, Section 20
andysis beyond this rudimentary starting point before proceeding to address the remedy for an

ungtated Artidle |, Section 20 violation. By smply stating that “marriageisa privilege or



immunity”—uwithout completing the Article I, Section 20 andlysis that would explain what the
“privilege or immunity” of marriage is, much less why this privilege or immunity must therefore be
extended to either same sex couples or homosexuas*—BRO Plaintiffs and Multnomah County
ignore Sgnificant legd issuesimplicit in the trid court’ s ruling, and therefore fail to assign error
properly.

Even gpart from this flaw, BRO Plantiffs and Multnomah County’ s assgnments of error
are surprisingly limited in scope. Although consisting of six stated assignments of error, the BRO
Haintiffs brief redly complain about only two issues 1) thetrid court’s granting them relief of only
the benefits, and not the indtitution, of marriage; and 2) the trid court’ s deference to the legidative
role in crafting aremedy for any perceived inequality.

In addition to the incomplete assgnment of error on the first issue—whether marriageisa
privilege or immunity—the proposed rule of law from the Plaintiff parties, by their own words,
would use smple “desires’, not definable biological or socid criteria, to make condtitutiond
digtinctions. Such arule of law is unsugtainable.

Then, on the issue of remedy, neither Plaintiffs nor the County address the proper role
legidative higory played in guiding this Court’s remedy in Hewitt v. SAIF, 294 Or 33, 653 P2d
970 (1982), and their proposed remedy runs counter to government’sonly historicaly recognized
or continuing judtification for invading the sanctity or intimacy of whally private affars—procregtion

of children.

1 The precise parameters of the class by whom these rights are purportedly deserved is an
important practical distinctionthat cannot be overlooked by this Court. 1f “homosexuds’ arethe class
a issue, there is a different andysis—and different logica problems—that must be addressed than if
the classisthat of “same sex couples.”



Findly, the State of Oregon’s brief assigned error to the issuing of mandamus rdlief, but
faled to touch on dl gpplicable lega reasons for doing so. 1n this Response, DOMC Intervenors

supplement and bolster the State' s assgnment of error.

OVERVIEW OF THISBRIEF:

For amplicity’s sske, DOMC Intervenors will combine the responsive arguments regarding
BRO Paintiffs Firgt, Second, and Third Cross-Assgnments of Error with Multnomah County’s
Firg Cross-Assgnment of Error into the “ Answer to First General Cross-Assgnment of Error, in
which Plaintiffs argue that Marriage Itsdf isaPrivilege or Immunity.” DOMC Intervenors combine
the responsive arguments regarding BRO Plaintiffs Fourth, Fifth, and Sixth Cross-Assgnments of
Error with Multnomah County’ s Second Cross-Assignment of Error into the “ Answer to Second
Generd Cross-Assignment of Error, in which Plaintiffs argue that Marriage Must Be Extended to
BRO Haintiffs”

This brief dso responds to Multnomah County’ s hapless attempt to frame a Fourteenth
Amendment issue in the face of binding precedent to the contrary.

Severd of the amici briefs contain arguments that merit atention. DOMC Intervenors will
address some of the amici argumentsin a section following the responses to the assgnments of
error denoted “ Response to Amici Arguments.”

Finaly, the State' s First Assignment of Error failed to address important agpects of the

2 Mogt of the amicus briefs were received within a week of this brief’s due date. More
thoughtful and complete responses to some of the amici will be forthcoming in DOMC' sreply brief.



status of the marriage licenses issued by Multnomah County to same sex couples®> DOMC
Intervenors will discuss aspects of the Stat€' s First Assignment of Error overlooked in the State's

opening brief in the“ Answer to the State's Assgnment of Error.”

1. RESPONSES TO ASSIGNMENTS OF ERROR

A. ANSWER TO FIRST GENERAL CROSS-ASSIGNMENT OF ERROR, IN WHICH PLAINTIFFS
ARGUE THAT M ARRIAGE | TSELF | SA PRIVILEGE OR IMMUNITY.

1 Concise ANSWER TO FIRST GENERAL CROSS-ASSIGNMENT OF ERROR.#

For three reasons, BRO Faintiffs and Multnomah County (collectively “BRO Haintiffs’ or
“Haintiff Parties’ unless noted) have not shown marriage in and of itself—apart from the privileges
and obligations of marriage which are created outsde of Chapter 106 and are not chdlenged in this
litigation—to be a privilege or immunity for Article 1, Section 20 purposes.

Firg, the only privilege or immunity intringc in marriage even dleged is the * expresson of
public commitment” cited by the County from Turner v. Safley, 482 U.S. 78 (1987), and aluded
to by BRO Haintiffs as an “expresson of commitment.” Multnomah County Opening Brief at

13-14; BRO Opening Brief a 31. All other privileges or immunities cited by BRO Fantiffs arise

3 ThisCourt digned DOMC Intervenors with the State over DOMC Intervenors' objection.
One ggnificant reason for DOMC Intervenors reluctance to dign with the State was the State's
consstent refusal to raise saverd obvious arguments in the course of defending ORS Chapter 106 at
summary judgment below. Because the interests of DOMC Intervenors and the State do in fact
diverge inthismanner, DOMC Intervenors, with respect, take opportunity inthis brief to comment on
the State’ s assignments of error.

4 Standard of Review: DOM C I ntervenors accept the standard of review set out in Multnomah
County’s opening brief as ade novo standard under Oregon StatePolice Officers’ Ass'nv. State,
323 Or 356, 361, 918 P2d 765 (1996).
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and exigt outside of the marriage contract and outside the marriage statutes chalenged in this case.
Thisintangible “expressve agpect” of marriage fals amazingly short of the kind of concrete benefits
that have, up to now, been necessary to congtitute a privilege or immunity for purposes of Articlel,

Section 20.

Next, even assuming that this officidly sanctioned “expresson of commitment” isits own
privilege or immunity, BRO Paintiffs improperly assume that the trid court’s ruling on the benefits
of marriage must extend to the very indtitution itself. Not so. Even though the trid court ruled that
benefits of marriage must be extended to same sex or homosexua couples under Article |, Section
20, it does not logicdly follow that the indtitution of marriage itself must aso be extended to
Plaintiffs, even if they can show that marriage itsdlf is a privilege or immunity.® In thisway, BRO
Paintiffsfall to demongrate how they as a class are being uncondtitutionaly deprived of accessto
the particular privilege or immunity of marriage; insteed, they implicitly rely on the tria court’sruling

on benefitsto somehow make that connection for them. But it Smply does not do so.

2. ARGUMENT: WHY MARRIAGE CANNOT BE REDEFINED SO EASILY.
a. Marriage Itself IsNot a Privilege or Immunity Under Articlel, Section 20.
BRO Haintiffs assgn error and focus much of their anadlysis on the trid court’s conclusion

that marriage itsdlf is not a privilege or immunity within the meaning of Article I, Section 20.

> Thetrid court avoided DOMC Intervenors historic exceptions argument precisely on this
bass. Opinion and Order a ER 437 (limiting the judgment explicitly to benefits, and thus
diginguishing the higtoric exceptions doctrine). Sgnificantly, in their opening briefs BRO Rantiffs
collectivdly have completely ignored the legd barriers to extending marriage itself to same sex
couples—barriers such asthe higtoric exceptiondoctrine, Sgnificant biologica differences, and the lack
of precedent for adisparate impact analysisin Article |, Section 20 cases, dl issuesthat wereraised
and argued below.
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DOMC Intervenors in the opening brief wrote that the question of the intangible status or benefit of
marriage itsdlf “need not detain the court,” so long as “BRO Paintiffs. . . adequately express what
itis, intringc to the gatutory scheme of marriage, thet isitsdf a privilege or immunity[.]” DOMC
Intervenors Opening Brief a 46. BRO Paintiffs have manifestly not shown an independent

privilege or immunity within the four corners of ORS Chapter 106.

i Analytically, Benefits Outside of the Statutory Scheme or Contract of
Marriage Cannot Be Challenged as If They Were Marriage Itself. The
Conseguence I's Not the Cause.

The benefits statutorily related to marriage are not themselves marriage.  The government
benefits which so occupy BRO Flaintiffs interest in this case are not andyticaly any part of
marriage, but rather part of the statutory accretions placed on the inditution over time. Significantly,
they have not been chdlenged in thislitigation. Any one, severd, or dl of the legidative
consequences of being married—the * benefits’—could be amended or even repeded without

affecting a couple' s status as “married.”  The consequences are not the cause.® Also, the positive

® BRO Plaintiffs novel notion that amore congtitutionally recognizable “ advantage” will flow
from marriage in the future, as same sex marriage is accepted by other states and the federd
government, is not borne out by current trends. Federal law Hill expresdy excludes same sex spouses
from federa benefits. 1 U.S.C. 8§ 7. Only one state supreme court, that of Massachusetts, has sad
that same sex marriage is required by that state’s congtitution. Moreover, Six states have aready
passed amendmentsto ther congtitutions defining marriage as being only the unionof one manand one
woman (Alaska, Hawalii, Louisana, Missouri, Nebraskaand Nevada). Elevenmorestateshavesmilar
marriage amendments on thar bdlots this November (Arkansas, Georgia, Kentucky, Michigan,
Mississippi, Montana, North Dakota, Ohio, Oklahoma, Oregon, and Utah). Evenin Massachusetts,
where the Court ruled same sex marriage is condtitutiondly required, the State L egidature has taken
a subgtantid step toward amending the state's condtitution to preclude same sex marriage. The
M assachusettsL egidaurepassed a marriage amendment in 2003 whichmust recelve asmilar passage
in the next legidative sesson and then beratified by the people. See Journal of the Senate in Joint
Session, Monday, March 29, 2004 located at http://mwww.mass.gov/legis/journa/|§032904.htm
(attached asDER-Resp-1). Y et evenif the legd tidewas turning in favor of same sex marriage, federal




consequences for married people in daily private life are not intringc in marriage, and no ruling of
any court could require the extenson of private benefits or societal approva to married homosexua

couples.’

ii. A License to Make a Public * Expression of Commitment” Is Not Sufficient to
Confer Article |, Section 20 Protections.

Asdetailed in DOMC Intervenors s Opening Brief and above, the lega status of marriage
itself is not coequa with the tangible rights BRO Flaintiffs seek—the kinds of privileges and
immunities that have historically been a prerequisite to Article I, Section 20 protections. See
DOMC Intervenors Opening Brief at 48 (and cases cited therein). Rather, the best argument
that BRO Plantiffs can make isthat marriage itself isaform of expresson, dmost atype of speech.

The right to engage in expressive activity is of course well-protected in Oregon. See, e.g.,
League of Oregon Citiesv. State, 334 Or 645, 670, 671 n22, 56 P3d 892 (2002) (expressive
activity protected from unequa trestment under the law). However, it is primarily Article I, Section
8, not Article I, Section 20, that provides protection for expressve activity. Id. Of course, where
expressive activity isinvolved, the appropriateness of DOMC Intervenors “historic exceptions’
argument carries strong precedentia force; and so if marriageisakind of speech, it is even more

obvioudy higtorically excepted from chdlenge.  See State v. Robertson, 293 Or 402, 412, 649

benefitsand other states' benefitsare plainly outs de the compassof Oregon’ smarriage statutesat issue
in this apped.

" BRO Plantiffsworry that their children will face harassment because they have unmarried
same sex parents. BRO Plaintiffs Opening Brief at 18. But granting the satus of marriageon asame
sex relationship will not necessarily or even probably change the opinionof people who do not accept
same sex relationships as legitimate. Public opinion remains beyond any court’s ability to direct.



P2d 569 (1982) (currently illega expressive activities, that were likewiseillegd in 1859, are
“historic exceptions’ to the free gpeech protections of Article I, Section 8 and may be regulated).

Y et the basic thrust of DOMC Intervenors argument remains. Smply “expressing commitment,” in
and of itsdlf, fdlsfar short of being atangible privilege or immunity for purposes of Article |, Section
20—in contrast to the specific benefitsinvolved in the overwheming body of Article I, Section 20

casdlaw. See DOMC Intervenors Opening Brief at 48 (and cases cited therein).

b. The BRO Plaintiffs' Proposed Definition of Marriage | s Unworkable and
Provides No Objective Criteria For Its Alleged Class.

Even more important than the question of whether marriage is a privilege or immunity isthe
question of whether the marriage satutes can be said to violate Article I, Section 20 even
assuming that marriage is a privilege or immunity. BRO Faintiffs have amply not closed the logica
loop inthe Article |, Section 20 andyss. Furthermore, in atempting to argue that marriage is
gender-biased, Plaintiff-parties’ redefinition of marriage proposes “ desres’—their word—as the
defining characterigtic of the class they seek to protect. Such definition is unworkable, limitless and

beyond the concept of immutability.

I BRO Plaintiffs Did Not Actually Assign Error to That Portion of the Trial
Court’s Ruling That Says Marriage Need Not Be Extended to Them.

Between finding that a privilege or immunity exists and granting a remedy, a court must be
shown how Plaintiffs as a class are being uncongtitutionally deprived of access to the particular
privilege or immunity. It is not enough merdly to show thet 8 a“privilege’ exigs and b) Plaintiffs do

not haveit. They must dso show that, under the Court’ s precedents, the denid isirrationd, unfair,



and uncondtitutiond. They have not done so, and have not even made relevant arguments.
Because BRO PFaintiffs and the County each failed specificaly to assgn error to anything
outside the status of marriage and the remedy, they have failed to raise a specific question of law on
which this Court can rule. Thefailure to assgn error may well be fatd to BRO Plaintiffs and the
County’ s dlams, because BRO Flaintiffs excluson from marriage is the underlying damin the
case. Compare Karson v. Oregon Liquor Control Com'n, 189 Or App 223, 227, 74 P3d
1163 (2003) (failure to assign error to denid of damages not fata where appdlant assigned error to
underlying daim) with State ex rel. Brammer v. City of Sayton, 162 Or App 409, 413, 986
P2d 1188 (1999) (no appellate relief on attorney fees may be consdered where failure to assign

error to award).

ii. The Very Basis of BRO Plaintiffs' s Proposed Redefinition of Marriage Is
Hopelessly Vague and Unworkable.

Sgnificantly, BRO Plantiffs admit that they have access to marriage asindividuas® but
argue that their sexud orientation as a practicd metter prevents them from taking advantage of the
marriage laws. Thus Plantiffs bring their dams as couples. See case caption. But if couples have
condtitutiond rights, this same argument would apply with equd force to dl other groups currently
excluded from traditiond marriage. See discussion at DOMC Intervenors Opening Brief at

60-62. BRO Haintiffs do not come close to articulating any workable distinction, or logical

8 SeeBROPIaintiffs Opening Brief a 17 (“[A]ll of theindividud plaintiffs qudify to marry
inthat they do not have another living wife or husband, are not first cousins or nearer of kin, and have
the lega age and capacity needed to enter into amarriage.”); Multnomah County’ s Opening Brief
at 5 (admitting that the BRO Flaintiffsindividudly “qudify to marry in that they do not have another
living wife or husband . . . and have legd age and capacity to enter amarriage.”).
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stopping point, to their arguments. Indeed, thereisnone. See discussion at DOMC Intervenors
Opening Brief at 60-62.

The County for Plaintiff parties proposes to redefine marriage as “ men and women . . . who
have entered into” (1) enduring; (2) stable; (3) relaionships; (4) creating family units. County’s
Opening Brief a 11. Interestingly enough, the County’ s new definition of marriage is based not
upon sexud orientation, but in fact, generd desires. Seeid. (*ORS Chapter 106 isalaw . . . that
works to create afavored class of citizens. The law limits marriage to individuas who desire to
marry individuas of the opposite gender.”). How can it be that “desires” form the basisfor a
workable or judtifiable class under Article |, Section 20, and how can one set of desires ever be
condtitutiondly preferred to another? Desires done cannot define a condtitutionaly protected class,
certainly not in the marriage context, certainly not in the contest of Article I, Section 20. See
DOMC Intervenors Opening Brief at 60-62. Indeed, it isfar from proven on the record below
that sexud orientation is the only factor that would motivate someone to desire to wed another of
their own sex. One can easily envison smple economic advantage sufficient to spark the “desire’
for same sex marriage, in ether heterosexua or homosexua persons. Does this cregte a“family
unit” or merely an economic convenience? The County cannot say. Every marriage restriction on
the books would fall if “desires’ done—untethered from the legidatively determined goa's of
marriage—form the basis for defining classes that must be trested dike under Article I, Section 20.
Indeed, how could the government ever determine whether two persons who seek to be married
areina“rdaionship” credting a“family unit,” much lessan “enduring” or “gable’ one.

Jugtice Marshdl in Goodridge admitted honestly that by its decison, amgority of the

M assachusetts Court was re-defining marriage. The Massachusetts Court stated plainly “we are
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mindful that our decison marks a changein the history of our marriage law.” Goodridge v.
Department of Public Health, 798 N.E.2d 941, 948 (Mass. 2003). The Goodridge court then
dated that “\We have recognized the long-standing statutory understanding, derived from the
common law, that ‘marriage means the lawful union of awoman and aman. But that higtory
cannot and does not foreclose the condtitutional question.” 1d. at 953.

Unlike this Court’ s precedent and practice, the Massachusetts Court unabashedly ignored
higtory. It then set out to re-define marriage asinvolving “a person who entersinto an intimete,
exclusve union with another[.]” 1d. at 949. Later, the Massachusetts Court noted that “the right to
marry means little if it does not include the right to marry the person of one's choice, subject to
appropriate government restrictionsin the interest of public health, safety, and welfare.”
Id. at 958 (emphasis added). Of course the Massachusetts Court did not grapple, as this Court is
doing, with what these historicd “redtrictions” might be, or whose job it is to decide such questions.
Nor did the Court explain why its reasoning continues to limit marriage to just two people. Thus,
according to the Goodridge court, the higtorica definition of marriage “must yied to amore fully
developed undergtanding. . . .” 1d. At least the Goodridge court was honest about what it was
doing.

By admitting they aready qualify for marriage as now exigs, but prefer to redefine marriage
by reference to desires, the Plaintiff parties deprive their proposed form of marriage of any
condtitutional grounding. In short, unless BRO Plaintiffs can articulate a condtitutiond judtification
for why marriage should be limited to two persons desirous of marrying, or why the courts, and not
the Legidature, should decide what limitations are in the interest of “ hedth, safety and welfare” they

have not made their case.
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B. ANSWER TO SECOND GENERAL CROSS-ASSIGNMENT OF ERROR, IN WHICH PLAINTIFFS
ARGUE THAT M ARRIAGE MUST BE EXTENDED TO BRO PLAINTIFFS.

1. CONCISE ANSWER TO SECOND GENERAL CROSS-ASSIGNMENT OF ERROR’.

The remedy posed by both the BRO Paintiffs ignores the meet of the holding in Hewitt
—that the Court must determine the remedy for an Article I, Section 20 violation by examining the
legiddtive intent specific to the passage of the Satute a issue. Because we cannot know what the
Legidature s policy would be if faced with congtitutiona ly-mandated benefits for same sex unions,
no such conclusion about the proper remedy can be reached here without a serious breach of the
separation of powers principles embodied in Article 111, Section 1 of the Oregon Condtitution.

Additiondly, BRO Faintiffs invitation to the government to regulate their intimate
relaionships makes no sense, given the core rationde for the indtitution. Government interest in
marriage in Western tradition and Anglo-American jurisprudence has been founded on—even if not
grictly limited to—the stat€’ sinterest in orderly procrestion and the perpetuation of society, not an

officid vdidation of emational commitments or persond identity.

2. ARGUMENT: WE CANNOT KNOwW THE LEGISLATIVE PoLicy AROUND SAME SEX UNIONS.

% Standard of Review: DOM C I ntervenors acoept the standard of review set outin Multnomah
County’s opening brief as ade novo standard under Oregon StatePolice Officers’ Ass'nv. State,
323 Or 356, 361, 918 P2d 765 (1996).



13

a. The Remedy Extended in Hewitt Hinged on this Court’s Ability to Discern
the I ntent of the Legislature Upon Possible Nullification of the Statute;
No Such Determination Can Be Made Here.

DOMC Intervenors discuss a length the role legidative higtory played in the Hewitt case's
holding extending workers compensation benefits after finding its denid of survivorship benefitsto
men was uncongtitutiondly under-indusve. DOMC Intervenors Opening Brief at 63-65. To
summarize the analys's, it was clear that, in passing the survivorship benefit satute at issuein
Hewitt, the Legidature had certain gods and intentions. 1t was a0 clear that, had the Legidature
known about the potentia uncongtitutiondity of the statute, it would have passed the law anyway,
preferring coverage of children of men who died, instead of withholding coverage for both widows
and widowers dike. Hewitt, 294 Or a 48-49. That the Legidature would have chosen to extend
the reach of the survivorship benefit satute in Hewitt was gpparent from its unwillingness to forego
coverage for widows aone.

BRO Haintiffs, Multnomah County, and amici supporting BRO Rantiffsdl fal completely
to recognize or discussthe role of legidative intent in Hewitt. The BRO Faintiffs instead smply
assume that extenson of marriage to homaosexuas or same sex couples is the legidatively indicated
remedy. But BRO Plaintiffsand amici have not shown what the Oregon Legidature would do in
this Stuation, or even what legidative “policy” would require. 1t might extend marriage, as Plaintiffs
suggest. It might try to mandate civil unions. It might even get out of the marriage business
dtogether, as some Libertarians suggest— legidating only a domestic partnership—Ileaving it to
churches and other socid ingtitutions to decide whether to accept, bless, or ratify these domestic

certificates as marriage. Other options might also surface. The point is, there Smply isno clear

answer to the legidative policy if faced with a condtitutiona defect in ORS Chapter 106.
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1111
1111
b. Any Privilege or Immunity in Marriage Is Not Tied to Simple “ Official
Approval of Private Relationships,” but to the State's Interest in
Perpetuating Society and Key Social | nstitutions.

As previoudy outlined in their introduction to this brief, BRO Plantiffs focus on officia
goprova and regulation of their intimate reationships (seeking “aleve of commitment thet is
universaly recognized,” BRO Plaintiffs Opening Brief at 25), ignores the reason government
licenses private rdationshipsin the first ingance. Indeed, the date’ straditiona interest in marriage
is not about affirming someone' s romantic choices— “romance’ being itsalf a more recent
expectation and basis for marriage. Instead, the only reason that the government has
condtitutionaly been dlowed to intrude into the zone of privacy surrounding on€' s intimate
relationships, and regulate the commencement and ending of those relationships, isthe
government’s compelling concern for the orderly reproduction of the next generation.'® Because
same sex pairings cannot by biologica fact accomplish this objective, the state has no underlying
philosophic justification whatsoever to exercise control in the first instance over same sex couples.
Any need to regulate property or other economic aspects of same sex partnerships could easily be
done through other statutory devices, business or property laws, without government intrusion on

private relationships.

Theinditution of wholly civil marriage as we know it arose, curioudy, during the

10 That government aso “regulates’ relationships that do not produce or rear children, and
regulatesthe divisonof property indivorce does not change the underlying judtificationfor government
regulation of marriage. Opposite sex couples are presumed fertile, and only massive invasons of
privacy would enable the government to set aside that quite reasonable presumption, or to condition
marriage on reproduction. See Standhardt quote from Arizona, part B.1. below.
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Reformation. It was in Reformation Europe that sacramenta marriage first began to be adjudicated
by secular judges—abeit Stting as essentidly ecclesagtica courts. George Elliot Howard, 1A
HISTORY OF MATRIMONIAL INSTITUTIONS CHIEFLY IN ENGLAND AND THE UNITED STATES

WITH AN INTRODUCTORY ANALY SIS OF THE LITERATURE AND THE THEORIES OF PRIMITIVE
MARRIAGE AND THE FAMILY 391-92, 392 n3 (photo. reprint 1994) (1904). Cromwell’s Civil
Marriage Act of 1653 established exclusve civil marriage in England (marriage recognized by the
state as opposed to Canon Law), and the ceremony was severed from the Church—marriage took
place before a magidtrate, and while it required oaths before God, the marriage had to be registered
in the equivaent of a county clerk’ sregister that also tracked christenings and deaths. 1d. at
418-19, 424-25. Although the Civil Marriage Act died with Cromwe I’s Commonwealth in 1660,
the marriages were validated by subsequent roya approval. 1d. at 434-35. Aside from removing
marriage from control of the clergy, however, the history of the Act is obscure asto its deeper
philosophica purposes.

In fact, the philosophic basis for state regulation of marriage in the West (even during the
age of unity between the Church and State), hasfor at least a dozen centuries been considered tied
to the procrestive function:

The socia connection linking marriage and procreation is as old as marriage itself.

Indeed, implicit in the very word matrimony is the ideathat a man and awoman unite

in legd marriage, in matrimonium ducere, so that they may have children. Plato

proposed that “marriage laws [be] firg lad down” and that “a pendty of fines and

dishonor” beimposed upondl who did not marry by certain agesbecause* intercourse

and partnership between married spouses [ig the origind cause of childbirths.”

Likewise, Arigtotle recommended that marriage regulations would bethe fird type of

legidation “[s]ince the legidator should begin by congdering how the frames of the

childrenwhomheisrearing may be asgood aspossible.. . . .” Smilaly, concernabout

the linkage between marriage and responsible procreation was one of the major
purposes for marriage regulation in Roman law. During the centuries following the
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Roman era, the primary intelectud judtification for marriage and marriage regulations

has remained the fostering responsible human reproduction. Procregtion isthe socid

interest underlying Rousseau’ sdeclarationthat: “Marriage ... being aavil contract, has

civil consequences without which it would be impossible for society itsdlf to subsist.”

Locke agreed, and linked “the increase of Mankind, and the continuation of the

Speciesinthehighest perfection,” with“the security of the Marriage Bed, as necessary

thereunto.” In the law, as in human tradition, marriage and procreation have been

grongly linked. I ndeed, thehistory of marriageregulationitself could be viewed
primarily as the history of the regulation of sex, procreation, and child
rearing, for those concerns have long outweighed such modern (and
postmodern) interests asromantic love, companionate equality, interspousal
intimacy, and economicmaximization asthe core societal concernsregarding
marriage.
Lynn D. Wardle, “ Multiply and Replenish” : Considering Same-sex Marriage in Light of State
Interestsin Marital Procreation, 24 Harv. JL. & Pub. Pol'y 771, 784-786 (2001) (emphasis
added) (citations omitted). With Locke, we can see the Enlightenment focus on individua liberty
turn away from BRO Plantiff’s mistaken notion of governmentd intrusion into intimate relationships
smply to vaidate persond identity, and toward a view that government entanglement in private
relaionshipsis only warranted where it pertains to the perpetuation of the human species and the
society. See John Locke, Two TREATISES OF GOVERNMENT 183 (Cambridge Univ. Press 1988)
(1690).

Civil marriage slink to procrestion is not foreign to American jurisprudence either. Justice
William O. Douglas explicitly tied marriage to the procreetive function, stating for a unanimous
Court that “[m]arriage and procreation are fundamenta to the very existence and surviva of the
[human] race.” Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (prohibiting sterilization of
criminds). Seealso Loving v. Virginia, 388 U.S. 1, 12 (1967) (prohibiting bans on interracial
marriage). The Court described marriage most €loquently in terms of the procrestive function in

Maynard v. Hill:
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Other contracts may be modified, restricted, or enlarged, or entirely released uponthe
consent of the parties. Not so withmarriage. The relation once formed, the law steps
in and holds the parties to various obligations and ligbilities. It isan indtitution, in the
maintenance of whichinits purity the public isdeeply interested, for it isthe foundation
of the family and of society, without which there would be neither civilization nor

progress.
125 U.S. 190, 211 (1888) (territorid legidature can dissolve amarriage). Whatever marriage itself
is now understood as encompassing, and whatever consegquences, obligations or benefitsit triggers,
the only justification for government’sinitid and ongoing regulation and involvement isthe Sate's
interest in societal salf-preservation. See, e.g., Mirizio v. Mirizio, 150 N.E. 605, 607 (N.Y.

1926) (marriage “shdl exist with the result and for the purpose of the begetting of offspring”);
Turney v. Avery, 113 A. 710, 710 (N.J. Ch. 1921) (“[the procreation of children] is the most
important object of matrimony, for without it the human race itsdf would perish from the earth”). Of
course, children are not born only to those who are married, but that is the historic exception to the
rule. See Miriziov. Mirizio, 150 N.E. at 607 (“However much [marriage] may be debased at
times, it neverthdessis the foundation upon which must rest the perpetuation of society and
cavilization. If it is not to be mantained we have the dterndives either of no children or of illegitimate
[sic] children, and the state abhors elther result.”).

Indeed, marriage is—from the government’ s view—where children should come from, in
anided legidative world. Jugice Marshdl in Zablocki v. Redhail, 434 U.S. 374 (1978), noted in
relation to the right to procreate that marriage was—at that time, anyway— “the only relaionship in
which the State of Wisconsin dlows sexud reations legdly to teke place” 434 U.S. a 386. That
extramaritd sex isno longer illegd is besde the point; the link between marriage and procregtion is

the only underlying judtification for government’ srole in marriage as such. See, e.g., Boddie v.
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Connecticut, 401 U.S. 371, 389 (1971) (Black, J., dissenting) (“It is not by accident that marriage
and divorce have dways been consdered to be under state control. The indtitution of marriage is of
peculiar importance to the people of the States. . . . The States provide for the stability of their
socid order, for the good mords of dl ther citizens, and for the needs of children from broken
homes. The States, therefore, have particular interests in the kinds of laws regulating their citizens
when they enter into, maintain, and dissolve marriages.”); Bruce C. Hafen, The Constitutional
Satus of Marriage, Kinship, and Sexual Privacy; Balancing the Individual and Social
Interests, 81 Mich. L. Rev. 463, 507-508 (1983) (discussing importance of marriage regulations
in society).

In crux, thisintrusion and regulation by the state of intimate sexud or private reaionsis
inexplicable and unjustifiable absent the ancient and venerated concern over the procregtive
function. Simply put, BRO Paintiffs are asking the Sate to intervene where— without the
possibility of procregtion—the state has no business being in the first ingtance. It is notable that the
date licenses every reationship that naturaly produces children, but not every reationship that
raises them.

BRO Haintiffs may well reply that government isinterested in maintaining stable persona
relationships among its citizens. But such areply misses the point. We do not license or regulate
noble private friendships, platonic friendships, mentoring relationships— as important as those may
be to the socid order. The only legitimate basis for government intervention in intimate interaction
between citizens comes down to the need for government’ s interest in perpetuation of the next

generation.
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I1l. RESPONSE TO THE COUNTY'S FOURTEENTH AMENDMENT ARGUMENT

A. CONCISE SUMMARY OF ARGUMENT.

The County’ s Fourteenth Amendment andysisis sorely lacking. Fird, it wholly ignores
Baker v. Nelson, 191 N.W.2d 185, 186 (1971), which is controlling on the Oregon Supreme
Court. Second, fundamenta rights must ways be defined as narrowly and precisdy as possible.
Washington v. Glucksberg, 521 U.S. 702 (1997) (rejecting such broadly defined claimed
fundamentd rights as “the right to determine one' s destiny” and requiring analyss of the dleged right
of “killing yoursdf with the assstance of adoctor”). The clamed right here, when correctly and
narrowly defined, isthe right to marry someone of the same sex; it is not the broad right to “marry.”
These plaintiffs each dready have the right to “marry” on the exact sameterms as dl other citizens.
This damed right—to marry someone of their own choosing gpart from the legidative
requirements—is not found anywhere in the Nation's history and traditions. Every marriage case
that the United States Supreme Court has ever decided — in which the Court has recognized the
fundamentd right to marry—has involved a marriage between a man and woman. Baker v. Nelson
represents aregjection of the idea that there is a fundamenta right to marry someone of the same
sex, and as DOMC explained in its opening brief, Baker is binding United States Supreme Court

precedent on the merits. See DOMC Intervenors Opening Brief at 49-53.

B. ARGUMENT: FEDERAL LAW | S SETTLED: NO FOURTEENTH AMENDMENT RIGHT TO
SAME SEX M ARRIAGE.

Paintiffs and the State both failed to answer the Court’ s Fourteenth Amendment question,

and have accordingly waived any right to addressit. And even without Baker v. Nelson the County
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fdlsfar short of articulating a violation of the Fourteenth Amendment. Oregon’s marriage laws

smply do not implicate the Equa Protection Clause of the Fourteenth Amendment to the United

States Congtitution.
1. MARRIAGE OF Two PEOPLE OF THE SAME SEX | SNOT A FUNDAMENTAL
RIGHT.

The County Intervenors ignore the fact that marriage has a socid and legidative definition.
See County’s Opening Brief at 19-21. They aso ignore the fact that the state has not necessarily
created marriage nor origindly defined its meaning. Cf. Meister v. Moore, 96 U.S. 76, 78 (1877)
(states may “regulate the mode of entering [marriage], but they do not confer the right”; the right
exised a common law). Asrecognized by Baker v. Nelson, 191 N.W.2d 185, 186 (1971),
appeal dismissed for want of a substantial federal question, 409 U.S. 810 (1972), “marriage as
the union of man and womean, uniquely involving the procreation and rearing of children within a
family, is as old asthe book of Genesis” The United States Supreme Court recognized that
marriage is the union of “one man and one woman” in 1885 in Murphy v. Ramsey, 114 U.S. 15,
45 (1885), and the English term marriage has meant the union of a husband and wife, aman and a
woman, snce a least the Fourteenth Century. See MERRIAM WEBSTER' SCOLLEGIATE
DicTIONARY—TENTH EDITION 713 (definition of “marriage’). When the United States Supreme
Court issued its fundamentd right to marriage cases, the term “marriage’ clearly meant the union of
aman and awoman. See, e.g., Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (describing
“[m]arriage and procregtion” as “fundamentd to the very existence and surviva of the race’);

Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (discussing importance of “marriage’ in
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context of birth control—hardly an issue for same sex couples). Thus, the fundamenta right to
marry isthe right of a man and awoman to enter alegd union. The County makes no effort to
explain how afundamentd right to an indtitution defined as the union of a man and awoman for
some 700 years can be construed to mean that same sex couples have a*“fundamentd right” to
have their relationships recognized by the date.

The County’ sreliance upon Loving v. Virginia, 388 U.S. 1 (1967), Zablocki v. Redhail,
434 U.S. 374 (1978), and Turner v. Safley, 482 U.S. 78 (1987), to argue for aright for same sex
couples to marry each other is likewise misplaced.* Each of those cases involved the union of a
man and awoman—a marriage within the historica definition. None of the couples in those cases
were prohibited from marrying by the common law, but instead were prohibited from marrying by
recently enacted statutes or regulaions. In regard to Loving, DOMC Intervenors are unaware of
any case invalidating an interracid marriage based upon the common law. Indeed, athough not
necessarily “as old as the book of Genesis,” interracia marriageis at least asold asMoses? In

contragt, “marriage’ for same sex couplesis virtudly non-existent historicaly, and was not available

11t is surely beyond dispute that there were interracial marriages long before Loving;
marriages of deadbeat dads |ong before Zablocki; and married prisonerslong before Turner. There
smply isno smilar history of marriages of same-sex couples. Infact, these cases highlight the fact that
the Supreme Court has never redefined a fundamentd right in order to gpply it in another context.
These cases did not require aredefinition or even a broadening of the right to marry. Rather, these
cases removed recent statutory impediments to marriage without changing or re-defining the
fundamentd right.

12 See Numbers 12:1, King James Version (Moses “had married an Ethiopian woman”).
Statutes prohibiting interracid marriage were an American innovation of fairly recent vintage. For
example, thefirg law againg interracid marriage in Alabamawas passed in 1852. J. Novkov, Racial
Constructions. The Legal Regulation of Miscegenation in Alabama, 20 Law & Hig. Rev. 225,
230(2002). Texaspasseditslaw in 1837. A. Koppelman, Same-Sex Marriage and Public Policy:
The Miscegenation Precedents, 16 Quinnipiac L. Rev. 105, n.57 (1996).
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under the common law. Cf. DeSanto v. Barnsley, 328 Pa. Super. 181, 476 A.2d 952, 955-56
(1984) (holding that two persons of the same sex cannot enter acommon law marriage).
Something that was not available under the common law certainly cannot quaify as a fundamenta
right, which must be “objectively, deeply rooted in this Nation’s history and tradition, and implicit in
the concept of ordered liberty, such that neither liberty nor justice would exist if [it] were
sacrificed.” Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). Because the County’s
clams do not hinge upon a fundamenta right, strict scrutiny is not required.

Because the ancient definition of marriage does not infringe any conditutiond right, the Sate
need not justify it.* Nevertheess, the Sate does have alegitimate interest in preferring marriage
over other types of family relationships, as was shown in DOMC' s opening brief. DOMC
Intervenors’ Opening Brief at 27-35.

The County’ s argument that the state recognizes many types of families and provides some
level of rights and responsibilities for them does not undermine the stat€ s interest in preferring
marriage above those other family types. The government traditionaly provides incentivesto
achievereaultsthat it desires. Providing benefits to married couplesis such an incentive. The fact
that the state does not outlaw procreation or adoption outside of marriage does not mean thet it has
to treat other family arrangements the same as marriage. Asthe Arizona Court of Appeds recently
held:

[A]lthough some same-sex couples a so raise children, exclusionof thesecouplesfrom

13 Any judtification for the marriage laws need only satisfy rationd basis andysis. “In areas
of socia and economic policy, a statutory classfication that neither proceeds dong suspect lines nor
infringes fundamenta condtitutiona rights must be upheld againgt equd protection chdlengeif thereis
any rationdly concelvable state of facts that could provide a rationd basis for the classfication.”
Federal Communications Comm’'n v. Beach Communications, Inc., 508 U.S. 307, 313 (1993).
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the marriage rdaionship does not defeat the reasonableness of the link between

opposite-sex marriage, procreation, and child-rearing. Indisputably, the only sexud

relationship capable of producing children is one between aman and awoman. The

State could reasonably decide that by encouraging opposite-sex couples to marry,

thereby assuming lega and financid obligations, the children born from such

relationships will have better opportunities to be nurtured and raised by two parents

within long-term, committed relationships, which society has traditiondly viewed as

advantageous for children. Because same-sex couples cannot by themselves

procreate, the State could al so reasonably decide that sanctioning same-sex marriages

would do little to advancethe State’ sinterestinensuring responsible procreationwithin

committed, long-term relationships.

Sandhardt v. Superior Ct., 77 P3d 451, 46263 (Az Ct App 2003).

The cases the County cites about the importance and value of marriage make it undeniable
that marriage as the union of a man and awoman has aways been viewed as the foundation of our
society and civilization. County’s Opening Brief at 19-20. Oregon’s marriage laws merely codify
this age-old understanding. Taking notice of the higtorica vaue of marriage as the union of aman
and awoman and preferring it through legd incentives is surely within the Legidature s province.

Cf. Wright v. Beveridge, 120 Or 244, 251-52 (1927) (“the power of the Legidature over the
subject of marriage asacivil gatus. . . isunlimited and supreme except as redtricted by the
Condtitution”). “The marriage relation . . . has dways been under the control of the legidature.”
Rugh v. Ottenheimer, 6 Or 231, 237 (1877). The Legidatureisfar better situated than the courts
to make vaue judgments about the optima family arrangement for children.

Findly, the County’ s arguments about couples not being required to prove fertility, an intent
to raise children, an ability to raise children, or the financia means to raise children prior to marrying
adds nothing to their argument. County’s Opening Brief at 22-23. Any effort to require such
proof would clearly be uncongtitutiona under the cases the County cites at page 20 of itsbrief. See

Griswold v. Connecticut, 381 U.S. 479 (1965) (describing right to privacy regarding procreation
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choices); Cleveland Bd. of Ed. v. La Fleur, 414 U.S. 632, 639-40 (1974) (describing “freedom
of persond choicein mattes of marriage and family life [as] one of the liberties protected by the
Due Process Clause of the Fourteenth Amendment”); Zablocki v. Redhail, 434 U.S. 374 (1978)
(atriking down financia hurdle to marriage); see also Sandhardt, 77 P3d at 462 (inquiring about
ability or intention to procreste would implicate privacy concerns). The redlity isthat under rationa
basis review, legidation need not perfectly fit its purpose in order to pass muster. Heller v. Doe,
509 U.S. 312, 321 (1993). “Thefact that the line could be drawn differently is a matter for
legidative, rather than judicia, consderation, aslong as plausible reasons exist for placement of the
current line” Standhardt, 77 P3d at 463 (rejecting argument that needs of children of same sex
couples “negate[s] the State' s link between opposite-sex marriage, procreation, and child-

rearing”).

2. ORS CHAPTER 106 DOESNOT DISCRIMINATE ON THE BASIS OF GENDER.

Sgnificantly, the County Intervenors cite no federa authority for the proposition thet the
historical meaning of marriage discriminates on the basis of sex. They cannot cite such authority
because there isnone. In fact, the United States Supreme Court regjected an equa protection claim
basad upon aleged sex discrimination in Baker v. Nelson, 409 U.S. 810 (1972). Thejurisdictiona
statement for that gpped asserted that “[t]he discrimination in this case is one of gender,” and rdlied
upon Reed v. Reed, 404 U.S. 71 (1971) (overturning Idaho statute preferring men over women as
edtate administrators). (Jurisdictiona Statement at 16, DOMC Excerpts of Record, D-E-R 14.)
The Supreme Court’s dismissa of the gpped for want of a substantid federal question condtitutes a

reglection of the sex-discrimination claim and prohibits other Courts from coming to an opposite
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concluson on that clam. Mandel v. Bradley, 432 U.S. 173, 176 (1977); see also DOMC
Intervenors Opening Brief at 51-52.

The County only citesfederd case law prohibiting sex discrimination against men or women
in support of itsclam. County' s Opening Brief at 23-25. That case law is ingpposite because the
marriage laws smply do not discriminate against men or women. Moreover, the County has failed
to identify any harm, burden, disadvantage, or advantage accruing to either sex as a sex because
of the marriage Satutes. It istelling that in trying to define the class alegedly being discriminated
againg, the County describes it as “individuas who wish to marry a person of the same gender.”
County’s Opening Brief at 25. That ishot a description of aclass based on sex.

It isnonsensical to assart that defining marriage as the union of aman and awoman
discriminates againgt both men and women.** Indeed, the County is unable to make a coherent
argument in support of sex discrimination. Insteed, it argues that because only men can marry
women and only women can marry men, men and women are treeted differently, and, accordingly,
there is discrimination—apparently againgt both. But that is like saying that public restrooms for
exclusve use by men and women discriminate againgt both men and women. A differencein
trestment does not equal discrimination when both men and women have the same benefits and
restrictions, with no unequa burden, stigma, or advantage accruing to either sex because of sex.
The United States Supreme Court’ s sex discrimination cases focus on the denid of “full citizenship”

and “equa opportunity” to either men or women as a class based upon sex. United States v.

14 The difference betweenthe dleged sex discriminaion and the race discrimination at issue
in Loving is papable. In Loving, the Court pointed out that even though both races were faddly
treated the same, the statute was specifically intended to denigrate African Americans. Loving, 388
U.S. a 11. Oregon’s marriage laws do not denigrate either men or women.
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Virginia, 518 U.S. 515, 532 (1996). Oregon’s marriage laws do not discriminate against men or
women, as a class, because both have the equa opportunity to marry; both are equally restricted
from “marrying” a person of the same sex. Asthe Vermont Supreme Court held in Baker v. State,
744 A.2d 864, 880 n.13 (1999), “[h]ere, there is no discrete class subject to differentia treatment
solely on the basis of sex; each sex isequdly prohibited from precisely the same conduct. Indeed,
most gppellate courts that have addressed the issue have rgjected the claim that defining marriage
as the union of one man and one woman discriminates on the bas's of sex.”

A union of two persons of the same sex is not the same as a union of two persons of the
opposite sex because the “ sexes are not fungible.” Ballard v. United Sates, 329 U.S. 187, 193
(1946), quoted in United Sates v. Virginia, 518 U.S. at 533. The United States Supreme Court
has ruled that “a community made up excusvely of one [sex] is different from a community
composed of both.” Id. Itissurely permissible for the Sate to recognize that difference in choosing

to steer procrestion into marriage by granting incentives to that opposite-sex relationship.

3. FeEDERAL LAW REGARDING MARRIAGE OF SAME SEX COUPLESI|S
UNAMBIGUOUS.

In declining to answer the Court’s question of whether the marriage laws violate the Equa
Protection Clause of the Fourteenth Amendment, the State curioudly aludes to “the unsettled Sate
of federd law inthisarea” Sate’s Opening Brief at 65. However, as Cdifornia Supreme Court
Justice Kennard recently noted in her Lockyer v. City and County of San Francisco, 33 Cdl. 4th
1055, 1126 (2004), concurrence, the current status of federd law is anything but “unsettied.”

“Until the United States Supreme Court says otherwise, which it has not yet done, Baker v.
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Nelson defines federd condtitutiona law on the question whether a state may deny same sex
couplestheright to marry.” Id. at 1127 (emphasis added). And Baker “isadecison. . . binding
on al other courts and public officias, that a state law restricting marriage to opposite sex couples
does not violate the federal Congtitution’s guarantees of equa protection and due process of law.”
Id. at 1126 (emphasisin Justice Kennard's concurrence).

Consistent with itsrefusal to defend the statutes at issue in this case, the State does not even
acknowledge that Baker v. Nelson directly rgjected a fundamentad right to marriage for same sex
couples under both equa protection and due process theories. See DOMC Intervenors Opening
Brief at 51-52. Instead, the State suggests that “[s]ince Baker was decided, the Court has issued
opinions that create some uncertainty about Baker’ s continued vdidity. See, e.g., Romer v.
Evans, 517 U.S. 620, 635 (1996) (holding that, even under rational basis review, mora
disapprova of homosexuas as a class cannot be a legitimate government interest).” State's
Opening Brief at 65, n.49. Of course, the State makes no effort to explain how Romer, which
dedt with alaw that the Court said “deprives gays and leshians even of the protection of general
laws and policiesthat prohibit arbitrary discrimination in governmenta and private settings,”
Romer, 517 U.S. at 630 (emphasis added), has any bearing on laws codifying the historical
meaning of marriage. The State surely cannot be suggesting that marriage, as historicaly
understood, was cresated solely and purposefully to foster “mora disapprova of homosexuadsasa
class” ORS Chapter 106 does not deny same sex couples the equal protection of the laws as
understood by the 14th Amendment, Baker v. Nelson, and the binding United States Supreme

Court acceptance of that case' s holding.
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V. RESPONSE TO ARGUMENTS OF AMICI

Sixteen amici curiae filed briefs in this action—eight support BRO Faintiffs podtionto a
greater or lesser degree, seven support the position of DOMC Intervenors, and one brief expresses
abdief that aruling favorable to BRO Plaintiffs from this Court will not change rdligious practice.
DOMC Intervenors initidly respond to some of these briefs below, and will provide further
response to these and other briefsin the reply brief.
1111
1111

A. REsPoNSE TO AMIcus BRIEF OF PauLA ABRAMS, ET AL: HISTORY |s RARELY
TRENDY, BUT IT ISHISTORY AND THISCOURT HAS SAID IT M ATTERS.

Amici Paula Abrams, et al (hereinafter “Law Professor Amici”) suggest that “historica
circumstances’ are just one criterion among many that this Court looks to when interpreting and
applying condtitutiond text. However, the Law Professor Amici serioudy underestimate this
Court’ s repeated adherence to historical context. See, e.g., State v. Kessler, 289 Or 359,
368-69, 614 P2d 94 (1980) (indicating that modern trends regarding the meaning of words,
phrases and/or concepts do not overrule historical context when it comesto interpreting and
gpplying the Oregon Condtitution). Kesder isareflection of the importance which this Court
places upon the history and context of the specific words which are used in the congtitutiond text.

Additiondly, the Law Professor Amici suggest that a principled adherence to this Court’s
jurisprudence would turn back the clock and usher in the return of racism and gender
discrimination. Law Professor Amici, of course, direct their thunder &t DOMC, rather than at this

Court, suggesting implicitly that only bigots and reactionaries would ook to hitory for any
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condtitutiona support for traditional marriage—an insult that does not itsdf dignify aresponse. But
their disagreement is redlly with this Court’ s adherence to history; indeed, with this Court’s
undergtanding of its own role in a condtitutional democracy: to interpret and give meaning to the
Condtitution passed or amended by the citizens. It isthat disagreement to which DOMC responds.

In Kesder, this Court traced the history of Article |, Section 27 of the Oregon Condtitution
and the higtoricad meaning of the words “ The people shdl have the right to bear arms for the
defen[s)e of themselves, and the State” back (a) through the Oregon condtitutional founders
borrowing of its language in 1859 from the Indiana congtitution (1816), 289 Or at 36366, (b) to
the revolutionary war erathrough similar earlier borrowing from the respective condtitutions of Ohio
(1802), Kentucky (1799), and Pennsylvania (1776), 1d. a 363-66, and eventudly to (c) England
during the reign of King James 1 in 1685 and adoption of the English Declaration of Rights in1689.
Id. at 363-64.

Based upon this higtorica andysis of the language contained within Article |, Section 27,
the Court concluded that the right of the people to bear arms for defense of themselves and the
date encompassed aright to maintain “arms’ within the home for sdf-defense. 1d. at 368. The
court further concluded that the term “arms’ includes “those modern day equivaents of the
wegpons used by coloniad militiamen” and which were “commonly used for either purpose (i.e., sdif
defense or defense of the sate), even if a particular wegpon is unlikely to be used as amilitia
weapon.” Id. at 369. Because amodern day “hilly club” or “blackjack” is atype of “hand carried
wegpon commonly used by individuals for persona defense,” not uncommon to the persond
wegpons used in colonid times for home defense and militia service, the Court found that Articlel,

Section 27 protected the right to maintain these itemsin the home. 1d. at 372.
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In Kessler the Court dso made a point of emphasizing that no amount of popular modern
thinking would cause it to divert from the clear historical meaning and context of a congtitutiona
provison. Although fully acknowledging that a substantia body of modern thinking chalenged the
wisdom of the right to bear arms, the Court nonetheless held that regardless of the politics or
popularity of its conclusion, it was its duty to remain true to both the historica meaning and context
of Article |, Section 27. The Court explained:

“Despite the many variations in wording, the da€'s conditutiona provisons

guaranteaing the right to bear arms share acommon historica background. Webegin

firg withan examinaionof this historica background and then with an examination of

the meaning and purpose of the particular words chosen by the Oregon drafters. We

are not unmindful that there is current controversy over the wisdom of aright to bear

arms, and that the origind motivations for such aprovisonmight not seem compelling

if debated as a new issue. Our task, however, in construing a constitutional

provision is to respect the principles given the status of constitutional

guarantees and limitations by the drafters; it is not to abandon these
principles when thisfits the needs of the moment.”
289 Or at 362 (emphasis added).

Although this Court found higtorical information ingppodte in State ex. Rel. Juvenile Dept.
of Klamath County v. Reynolds, 317 Or 560, 857 P2d 842 (1993), the decision nonetheless
confirms the Court’s devotion to higtorical andysiswhen it is asked to interpret and apply
condiitutiona provisons. Unfortunately in Reynolds the Court somewhat blurred the distinctions
between the analysis of historica words, andlysis of historica context, and “historica exceptions,”
by seemingly lumping them dl together and gpplying whét it described in that case asa“historical
approach to state congtitutiona interpretation.” 1d. at 564-65 (emphasis added). Reynolds

addressed the question of whether the jurisdictiona phase of ajuvenile proceeding condtituted a

“crimind prosecution” S0 asto entitle an accused juvenile ddinquent to ajury trid under Articlel,
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Section 11 of the Oregon Condtitution. In addressing this question, the Court began by noting that
“[f]requently, this court has approached condtitutiona questions under Article | of the Oregon
Condtitution by examining the historica context of the condtitutiond provison in question.” 1d. at
564 citing and quoting Kessler, 289 Or at 362; State v. Clark, 291 Or 231, 236, 630 P2d 810
(1981).

Examining historical common law notions of ajuvenile s capacity to be held responsible for
crimes, the Court concluded that at the time of the Oregon Constitution’ s adoption in 1859, a
juvenile in the pogition of the child in that case could have been crimindly prosecuted for his crimes
and, thus, would have been entitled to ajury trid under Article I, Section 11. Id. at 566.
However, because juvenile proceedings had been so radically changed statutorily between 1859
and the present time, such that “juvenile proceedings, as we now know them, did not exist in the
nineteenth century in Oregon” id. at 567—70, the Court determined that the historical context was
ingpposite and regjected the juvenilé sclam for ajury trid. 1d. at 575.

Vannatta v. Keisling, 324 Or 514, 931 P2d 770 (1997) is another case demonstrating
the Court’s devotion to historical meaning and context. In Vannatta the Court utilized a historical
andysisin the course of interpreting Article 11, Section 8 of the Oregon Condtitution. This Court
began its Article I1, Section 8 analysis by explaining that when interpreting the Oregon Condtitution,
the Court aways condders the history of the condtitutiona provision a issue:

“To interpret a provisionof the Oregon Condtitution, this court considers*[i]ts specific

wording, the case law surrounding it, and the historical circumstancesthat led to

its creation.”

Id. at 529 (emphasis added) quoting Priest v. Pearce, 314 Or 411, 415-16, 840 P2d 65
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(1992).° In reaching its ultimate conclusion that Article 11, Section 8 of the Oregon Congtitution
does not specificaly authorize campaign finance reform laws which limit campaign contributions
and/or expenditures, the Court looked closdly at both (1) the historical meaning of the specific
words which are used in the condtitutiond text, id. at 529-31; and (2) the historica context in which
the congtitutional text was adopted as part of the Oregon Condtitution. 1d. at 533-35.

In finding that campaign finance reform did not fal within the scope of the textud language
of ArticleI1, Section 8, the Court emphasized that “when construing provisons of our congtitution,
we attempt to understand the wording in the light of the way that wording would have been
understood and used by those who created the provison.” Id. at 530, citing Sate v. Kessler,
289 Or 359, 368-69, 614 P2d 94 (1980). The Court relied heavily in its decison on the fact that
the word “ dection”—elections being the primary focus of Articlell, Section 8, id. at 529-30—had
aggnificantly different meaning in 1857 (“the pertinent time,” the date when Article 11, Section 8
was ratified) then it doesin modern time:

“However, the condtitutiona provision that we construe here was proposed in 1857,

not in 1996. A dictionary relevant to that time gives a more limited definition of the

word “dection’: “The act of choosing a person to fill an office or employment, by any

manifestation of preference, as by bdlot, uplifted hands or vivavoce].]” WEBSTER'S

AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (1828). The dictionary on

which we rely has no definitionof “campaign’” that corresponds to present-day use of

that word as a description of the effort to obtain public officeor to obtain the passage

of aninitiated or referred measure. The concept of that time closest to what we now

term “campaigning” was* dectioneering,” whichNoah Webster defined as “[t]he arts

or practices used for securing the choice of one to office” WEBSTER'SAMERICAN
DICTIONARY OF THE ENGLISH LANGUAGE (1828). It thus gppearsthat, whatever the

5 In Priest the Court looked to the historical context of the “right to bail” when interpreting
Articlel, Section 14 of the Oregon Condtitution. The Court explained the gppropriate congtitutiona
andyssasfollows “There are three levels on which that congtitutiona provision must be addressed:
Its specific wording, the case law surrounding it, and the historical circumstances that led to its
creation.” 314 Or at 415-16 (emphasis added).
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degree of their overlap today, the ideas of “dectioneering” and “eections’ were
somewhat distinct at the pertinent time, viz. a the time that the Oregon Congtitution
was created. ... Tothosewho created the Oregon Condtitution, “eections’ werea
relatively narrowly defined concept.”

Id. at 530-31. In Vannatta, after andyzing the history of the specific words contained within the
condtitutiona text, the Court dso andyzed the “historica context in which Article 11, section 8, was
adopted” aswdl as*“[t]he context of the other sectionsin Articlell[.]” 1d. at 533-35.

In conducting this higtorical context analys's, the Court looked to the fact that Articlelll,
Section 8 “derives from asmilar provison in the Connecticut Congtitution of 1818 which
“empowered its legidature to enact laws ‘ prescribing the manner of regulating and conducting
meetings of the electors” and “expresdy limited its scope to such meetings.” Id. at 533-34.
However, finding nothing conclusive in the historica context of Connecticut’s condtitution, id. at
534, and finding that “[a]t Satehood, the other sectionsin Article I1 dedt dmost exclusvely with the
rights and quaificationsfor dectors” id. at 534-35, the Court found no reason to deviate from the
clear path directed by the higtorical language. |1d.

Priest represents another example of a case in which this Court has confirmed its devotion
to higtorica condtitutiond andys's, despite eventudly interpreting the relevant congtitutiona
provison independent of higtorica context. In Priest, in order to determine whether Articlel,
Section 17 of the Oregon Congtitution affords a person convicted of acrime the right to be rel eased
on ball pending completion of the gpped of their conviction, the Court traced the genera history of
Oregon’s condtitutiona provision back through its adoption in 1859 its prior incorporation into the

Indiana condtitution (1851), its adoption into the Pennsylvania and North Carolina congtitutions

(1776), itsincorporation into the Pennsylvania Charter of Liberty (1682), and its incorporation into



the Massachusetts Body of Liberties (1641). 314 Or at 417-18.

After concluding that neither “the specific history of the Oregon condtitutiond provision nor
the more genera history of the paralel provisonsfound in many other state condtitutions supports’
the plaintiff’s claim for release on bail pending apped, however, the Court rgected the claim
principaly because dl of the other states with similar condtitutiona provisions which had been
asked to consider the question (save Louisiana) had concluded that no such bail right existed. 1d.
a 419. The Court’sdecisona andyssin Priest suggeststhat if the Court had found some relevant
historica understanding regarding the right to release on bail pending apped, then the Court would
have enforced that historica understanding.

The above decisions, taken together, reflect that this Court shows significant respect to both
the (1) historical meaning of specific words and phrases used within the text of Oregon’s
Condtitution and (2) the historical context within which specific provisons were adopted into it. In
its search for relevant historical information, this Court has looked to various sources, including (1)
information regarding the intent of the Oregon foundersin 1857-1859, (2) dictionaries
contemporary to that time, (3) the texts and histories of earlier condtitutiona provisons of other
gtates from which Oregon borrowed its condtitutiona text, and (4) Oregon’s common law and
datutory provisonsexigsing a or prior to 1859. Where relevant hitorica information is available,
ether regarding the meaning of words or phrases contained within the condtitutiond text, or
regarding the understanding of certain congtitutional provisions based upon context, the Court gives
effect to the historical meaning or understanding. There does not gppear to exist even asingle case
in which this Court has found relevant historical meaning and context for a condtitutiond text or

provision, but then determined to regject that history in favor of some more modern or popular or
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evolving interpretation. Asthe Court noted in Kesdler, “Our task . . . in condruing a congtitutional
provision isto respect the principles given the satus of condtitutiona guarantees and limitations by
the drafters; it is not to abandon these principles when this fits the needs of the moment.” 289 Or a
362.

Accordingly, in congtruing and agpplying Article I, Section 20 of the Oregon Condtitution in
the context of Oregon’s marriage laws which limit marriage to civil contracts between “maes’ and
“femdes’ and do not alow for marriages between persons of the same e, it is gppropriate to
begin with an examination of both the historica meaning of the condtitutiona provison and the
historica context within which it was adopted into the Condtitution. In fact that is what DOMC has
urged in this case, both at the trid level and here. And, in point of fact, that is exactly the approach
which this Court took regarding Article |, Section 20 in Sate v. Clark, 291 Or 231, 630 P2d 810
(1981). While placing greatest weight upon its decisons interpreting Article 1, Section 20 during
the years of its exisence, and seemingly not utilizing non-judicid higory inits gpplication of the
provision, the Court did trace the history of the provision as it was taken from the Indiana
condtitution of 1851, pre-dating both the Civil War and the equa protection clause of the fourteenth
amendment:

“This guarantee, taken like most of article | from Indiana s condtitution of 1851, has

beenapart of the Bill of Rightssince Oregon became a state in 1859. Antedating the

Civil War and the equa protection clause of the fourteenth amendment, its language

reflectsearly egditarianobjections to favoritism and specid privilegesfor afew rather

than the concern of the Recongtruction Congress about discrimination against

disfavored individuds or groups. . . . Because the clausewould ordinarily beinvolved

by persons who wanted a privilege or immunity for themsdvesrather thanto withdraw

it from others, its protective effect was soon held to extend to rights against adverse

discrimination as well as againg favoritiam. .. "

Id. at 236-37.
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Ironicdly, the Law Professor Amici’ s contention that Article I, Section 20 should be read
to encompass same sex marriage ignores a pecific mention of the structure of traditionad marriage
elsawherein the Oregon Constitution. Article XV, Section 5 of the Oregon Constitution—an
origina provison—reads.
“The property and pecuniary rights of every married woman, a the time of marriage

or afterwards, acquired by gift, devise, or inheritance shal not be subject to the debts,
or contracts of the husband; and lawsshal be passed providing for the registration of

the wife' s seperate (Sic) property.”

Or Congt Art XV, 85. Inthis provison, the framers plainly recognize and accept that marriageis
Sructured with a“wife’ and a* husband”—words that meant and continue to mean woman and
man. See Black’s Law Dictionary 741, 1598 (6th ed. 1990) (“husband” is defined as “amarried
man,” and “wife’ is defined as*awoman united to aman by marriage.”). Any more paliticaly
progressve notion of equdity that the Law Professor Amici wish to impute to the framersfdls flat
when viewed dongside the requirement that courts “harmonize” al parts of the Oregon
Conditution. See In re Fadeley, 310 Or 548, 560, 802 P2d 31 (1990). See also Sate ex rel.
Gladden v. Lonergan, 201 Or 163, 177, 269 P2d 491 (1954) (courts must give effect “to every
part and every word of a Constitution and that unless there is some clear reason to the contrary, no
portion of the fundamenta law shdl be treated as superfluous.”).

If the traditiona structure of marriage is ensconced in the Oregon Conditution—as it plainly
is—aswell asinitstext and higtorical context, Article |, Section 20’ s notions of equdlity cannot
legitimately extend to subvert that structure. Law Professor Amici, like any citizens, are free to
work to amend the Condtitution to change that meaning—as has been done asiit pertainsto race

and gender—but they should not succeed in efforts to convince the Court that the Constitution
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means something that, in al intelectua honesty, it Smply does nat.

B. REsPONSE TO AMIcus BRIEF OF OREGON M INORITY LAWYERSASSOCIATION, ET AL:
OUR CONSTITUTION IS NOT SIMPLY A BLANK SLATE UPON WHICH NEW OR
PROGRESSIVE IDEAS CAN BEWRITTEN.

The amicus brief submitted by the Oregon Minority Lawyers Association, et d. (denoted in
the title and hereinafter referred to as“ Civil Rights and Historians Amici,”) argues with greet and
practiced rhetorica skill thet traditiond marriage to gays and lesbiansis the equivaent of what racid
segregation was to African-Americans. These Amici argue in al seriousnessthat arefusd to
rewrite conditutiona history asit pertainsto marriage is the equivaent of re-indituting ingtitutiona
and legd racism.  Naturdly, therefore, the Civil Rights and Historians Amici argue, the Oregon
Condtitution cannot legitimately be read to countenance such discrimination toward Oregon citizens.
Such rhetoric largely misses the point of DOMC' s argument and this Court’ s history-seeking
precedent.

The Civil Rights and Higtorians Amici Brief faters because it congstently conflates this
Court’s devotion to “historicad meaning” of words and phrases in the Oregon Condtitution with
higtorica context and the “historica exceptions’ doctrine, discussed by DOMC/Intervenorsin their
opening brief. The historical exception doctrine, in contrast to historica meaning, looks for clear
aress of private or socid life and public interaction— historica lega or socid indtitutions—to which
particular provisions of the Congtitution or perhaps al provisons of the Congtitution were not
intended to apply (because otherwise they would have undone the established societa congtruct).

See Sate v. Robertson, 293 Or 402, 412 (laws in existence at the time of the framing of the

Oregon Condtitution represent “historica exceptions’ to aliterd reading of condtitutiona provisions
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that would render such laws—or their modern equivaents— uncongtitutiona). Theright question is
not whether the framers of the Oregon Congtitution intended “equdity” to extend to
homosexuals—a question that no doubt never occurred to them—~but instead whether they
intended for Article I, Section 20 to radicaly re-define such a basic bedrock ingtitution as marriage.
The answer to that question is an obvious “no.”

These Amici dso remain ddliberately dense—there is no other possible explanation for their
refusa to engage with akey portion of DOMC' s argument—about the effect of intervening
condtitutional amendments and legidative enactments on higtorica context. Of course higorica
circumstances or meaning no longer control a condtitutiond question if intervening congtitutiond
amendments reverse or clarify congtitutional concepts. So dl the laments about a return to racism,
or sexism, are disingenuous and beneeth the gravity of the red issuesin this case, gpart from being
another unfortunate attempt to link supporters of traditiona marriage with racism and bigotry.

Simply put, if the citizenry has amended the Condtitution to reverse a previous condtitutiona
understanding of framer intent, as the people of Oregon have done with regard to race and gender,
then origind framer intent no longer matters; it has been replaced, supplanted. There arein essence
new framers. That isthe right and prerogetive of the people in a condtitutional democracy. But
unless and until the citizenry has spoken, the origina condtitutiona text and context il govern
conditutiona interpretation. At least in this State. At least according to this Court. At least up until

NOow.

C. RespoNsE TO OTHER AMICI BRIEFS

. AMICcUSBRIEF OF AMERICAN PSYCHOLOGICAL ASSOCIATION
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Amicus American Psychologica Association dlaimsthat gay and leshian parents are as fit
and capable as heterosexud parents, and their children are as psychologically hedthy and well
adjusted. APA Amicus Brief at 26. However, APA Amicus admits that no scientific research
specificaly shows that children are as wdl off in a home with two parents of the same sex, ating
that the extant “research has not compared parenting by heterosexua couples with parenting by
same sex couplesin a committed relationship, however, and therefore does not permit any
conclusions to be drawn about the consequences of having heterosexual versus non-
heterosexual parents, or two parents who are of the same versus different genders” APA
Amicus Brief at 27 (emphasis added).®  For this reason as well as common sense and reasons of
indtitutional competence, it can be stated unequivocaly that affidavits and socid studiesin judicid
proceedings are a poor way to decide such fundamenta socid questions. Thisiswhy we have

legidative bodies.

16 APA Amicus' conclusion about same sex parentsis particularly suspect when “most of the
research compares development of children with custodia lesbian mothers to that of children with
custodia heterosexua mothers’ who are divorced. See Charlotte J. Paterson, Family Relationships
of Lesbians and Gay Men, 62 Journd of Marriage and the Family 1052, 1059 (2000). Patterson is
cited in the APA Amicus Brief at 26, 28, 29, 30, 31, 35.

Furthermore, when research is done for the purpose of supporting apogtion in litigation, it is
inherently suspect. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1317 (Sth
Cir. 1995) (importance of whether researchwas done insupport of position in litigetion). Indeed, the
authors of a meta-andlys's cited in the APA Amicus Brief suggest that most of the research about
children of homosexuds may have been done out of “adesire to produce evidence directly relevant
to the questions of *harm’ that dominatejudicia and legidative deliberations over child custody.” Judith
Stacey & Timothy Biblarz, (How) Does the Sexual Orientation of Parents Matter?, 66 American
Soc. Rev. 159, 176 (2001). Seealso Charlotte Patterson& R. Redding, Lesbian and Gay Families
with Children: Implications of Social Science Research for Policy, 52(3) Journd of Socid Issues
29, 45 (1996) (“the research findings can be brought to the attention of the courts in the form of
amicus briefs’). Because of this recognized motivation for specific findings, the “remarkably
consstent” scientific research cited by APA Amicus iniits brief is best viewed with skepticism.
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. AMIcus BRIEF OoF DRs. COLEMAN, ET AL.

Thisamicus brief advances the sngle principle that in these doctors opinion, homosexudity
isimmutable, as“anorma form of biopsychosocid development.” Doctor Amici Brief at 6-8.
Doctor Amicis argue that “no data demonstrate that so-caled “reparative’ or conversion
techniques are effective.” Id. at 5.2 Even if true, thisidea adds nothing to this case, since the
question would still be one of disparate impact—a doctrine this Court has never gpplied in an

Articlel, Section 20 case. See DOMC Intervenors Opening Brief at 37-43.

. AMIcus BRIEF OF JUVENILE RIGHTS PROJECT, ETAL.

Amici Juvenile Rights Project, et a. advance the notion that Sability isimportant in
children’slives and that gay marriage would promote stability for homosexua couples. See
generally Juvenile Rights Project Amicis’ Brief a 5-18. While this may or may not be the

case,*® Juvenile Rights Project Amici miss the underlying legd justification for civil marriagein the

" Doctor Amici ignore the studies cited in the amicus brief of the American Center for Law
and Justice (ACL J—specificaly the Spitzer sudy on “reparative’ therapy. See ACLJ Amicus Brief
at 26-29, citing Robert L. Spitzer, Can Some Gay Men and Lesbians Change Their Sexual
Orientation? 200 Participants Reporting a Change from Homosexual to Heterosexual
Orientation, 32 Archivesof Sexua Behavior 403 (2003). Dr. Spitzer’s study issgnificant in that Dr.
Spitzer isapro-homosexua medica professiona who “led the charge to have homosexudity removed
... asamentd disorder.” See Jeffrey Kluger, Can Gays Switch Sdes? An Inflammatory Report
Rekindles Old Arguments About Whether Homosexuality is a Matter of Choice, TiME, May 21,
2001 at 62. The authoritative declarations of Doctor Amici are best taken with agrain of salt.

18 Showcasing the necessarily contradi ctory nature of so much advocacy research, in arguing
that children of gay and lesbian couples face no socid stigma, Juvenile Rights Project Amici directly
contradict themselvesfromone paragraphto the next. See Juvenile Rights Project Amici’s Brief at
17 (children of homosexua couples both do and do not experience socid sigmaas aresult of ther
parent’ sorientation). Inthis, Juvenile Rights Project Amici a so contradict the argument of APA Amici
that “ children of same sex couples may be secondarytargetsof sigma directed at their parents because
of the parents sexud orientation.” APA Amici’s Brief at 34.
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firg ingance, as wdl asthe thrust of BRO Faintiffs Article |, Section 20 chalenge. Smply
because a particular course of action may be good policy does not make it congtitutionally required.
Like the APA brief, this Amicus argument is one designed for alegidative body, not a court
deciding a condtitutional meatter.
111
111
111
. AMIcus BRIEF oF VERMONT FREEDOM TO MARRY TASK FORCE, ET AL.
Thebrief of amici Vermont Freedom To Marry Task Force, et d. is devoted nearly
entirdy to explaining why cvil unionsin Vermont fal short of providing both the tangible and
intangible benefits of marriage. See VFM Amid Brief at 18-31. The legidative choice made by
the Vermont Legidature has absolutely no bearing on the interpretation of Oregon Condtitutiona
provisons. Further, thereislittle doubt that the Oregon Legidative Assembly aready could enact
acivil union regime that provided sate benefits equivdent to marriage. VFM Amici’s complaint
with respect to recognition of same sex unions—whether these unions are caled “marriage’ or
not—by the federal government and other states is a choice of federa law (1 U.S.C. § 7) and the

laws of those other states. These laws are not subject to this Court’ s ruling.

. AMIcus BRIEF oF OGALLA, ETAL.
OGALLA and itsrelated amici urge this court to approve the reasoning of Tanner v.
OHSU—i.e. that sexud orientation isimmutable and homaosexudity is a suspect dasstriggering

heightened scrutiny. OGALLA Amici’ s Brief at 2—-3, 23-27. OGALLA Amici dividethe
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population into two classes: the favored heterosexud class and the disfavored homosexud class,
and avoiding dl other legal issuesin this case, focus on whether homosexuads are comparably suited
to heterosexuds to perform or contribute in society (which no one, including DOMC, doubts), and
advance anecdota evidence of stigma, exclusion from public life and fears for persond safety. 1d at
4, 12-16. But it is manifestly unclear how the right of gays to marry can be expected to accomplish

theinterests OGALLA Amici advance.

. Amicus BRIEF OF LEGAL MOMENTUM (NOW-LDF), ET AL.

Amici Legd Momentum (formerly NOW Legd Defense Fund), et d. posit, quite serioudy,
that marriage is smply shorthand for historically enforced gender stereotypes and prgudice. This
tired political argument ignores the fact that most of the disabilities on wives were removed by the
same provision of the Oregon Condtitution that recognized the traditiona structure of marriage, see
Or Congt Art XV 85, and that in modern society, neither spouse is mandated a socia role by law.
NOW Amici further argue that gender stereotypes are at the root of anti-homosexua preudice,
conflating uncongtitutiond legidative prejudice dluded to in Hewitt, see 294 Or at 47, with
individud’ s accessto marriage. But gender assumptions, whether prgiudicia or not, do not limit an
individud’s access to marriage on the basis of gender. BRO Plaintiffs have admitted as much in
recognizing thet they dl “qudify” for marriage. See BRO Plaintiffs Opening Brief at 17;

Multnomah County’s Opening Brief at 5.

. AMIcus BRIEF OF AMERICAN FRIENDS SERVICE COMMITTEE, ET AL.

American Friends Service Committee, et d. sncerdy advance the argument that no
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governmenta body can require them to sanctify same sex marriages. While DOMC Intervenors
agree with thisas agenerd, current legd proposition—and hope it will remain strong—DOMC
Intervenors remain concerned that American Friends Amici fail to note the potentid danger of
officid sanction againgt religious organizations that refuse to adopt condtitutionally sanctioned idess,
see Bob Jones University v. United Sates, 461 U.S. 574 (1983) (tax exempt status of university
revoked for ban on interracid dating), as well asthe myriad of other forums of politica or legd
coercion that can and will threaten the religious liberty of dissenting faith communities. In thisway

American Friends Amici are perhaps naive, or are engaged in wishful thinking, or both.

V. ANSWER TO STATE'SASSIGNMENT OF ERROR ON MANDAMUSAND THE
COUNTY AUTHORITY QUESTION

A. CoNcCISE ANSWER TO STATE'S ASSIGNMENT OF ERROR.19
The State is correct in assigning error to the trid court’ s ruling that granted BRO Haintiffs's

mandamus. However, the State does not advance dl the reasons why the mandamus was

improperly issued.
B. ARGUMENT: LocAL OFFiciALS CANNOT CONTRAVENE STATE LAw, OR CHAOSWILL
FoLLow.

Init's First Assgnment of Error, the State demonstrates beyond serious debate that under
ORS Chapters 106 and 432, the State—not any county—is charged with sole statutory

responsibility to determine what condtitutes avaid marriage. Sate’ s Opening Brief at 16-26. But

19 Standard of Review: DOMC Intervenors accept the standard of review set out in State’'s
opening brief as an error of law standard under State ex rel LaVasseur v. Merten, 297 Or 577,
58082, 686 P2d 366 (1984).



the State failsto close alogica loop by aso demongtrating why the statutory scheme of ORS
Chapter 432 is not subject to congtitutiona challenge by the County.

BRO Paintiffs likely response to the State’ s explanation of these statutes will be to argue
that since (in their opinion) the underlying prohibition againgt same sex marriagesin ORS 106.010 is
uncondtitutiona, and since (again, in their opinion) the County has the responghility to act according
to its own interpretation of those statutesin light of its attorney’ s opinion, then dl other statutes that
prevent same sex couples from marrying, including those found in Chapter 432, must also give way
to the paramount right of same sex couples to marry. Thus, goes the Plaintiffs argument, no mere
statutory scheme giving the sate responghility to determine what is avaid marriage can prevent
the State from having to register marriages that the County has determined are constitutionally
mandated.

Thefata flaw in that argument is that the County’ sfirst duty under the Oregon Condtitution
isto confineits actions to the sphere of responshilities that the Congtitution grants to counties under
Article VI, Section IV. Regardless of a county’s opinion of a statute' s condtitutiondity, if the
Oregon Condtitution does not grant Multnomah County the right to act unilaterally on that belief,

any attempt to do so is void—ab initio.

1. NoT ONLY DoES MULTNOMAH COUNTY LACK ANY AUTHORITY TO I NTERPRET
THE MARRIAGE STATUTES, IT ISWITHOUT AUTHORITY TO DIRECT A STATE
AGENCY HOW TO INTERPRET THE LAW ON ANY SUBJECT.
DOMC Intervenors have aready explained that Article VI, section 10 of the Oregon
Condtitution denies counties and cities the power to assert any type of authority over matters of

statewide concern, such as the marriage statutes. See DOMC Intervenors Opening Brief at 66-
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72. Moreover, under arelaed line of decisons by this court, counties have no condtitutiona
authority to ingtruct coequa or higher branches of government how to act. Thus, the Sate's second
argument, that local officias may not impaose their legal advice upon the State, is correct. See
Sate’s Opening Brief at 27.

It has been the law in Oregon since at least the beginning of the twentieth century that local
officids cannot direct coequa or higher agencies of government how to administer the law.
Kiernan v. Portland, 57 Or 454, 463, 111 P 379 (1910), error dismissed 223 U.S. 151 (1912),
(provision of a Portland City Charter amendment directing the City to cede ownership of abridge
to Multnomah County without the county’s consent was void.) The same principle informed the
court'sholding in Multnomah Cty. v. $5,650 in U.S. Currency, 309 Or 285, 786 P2d 729
(1990), (Multnomah County could not use the state courts to enforce a county forfeiture
ordinance).  Accord, State v. Logsdon, 165 Or App 28, 995 P2d 1178 (2000) (voiding a
provision of a Josephine County charter amendment governing the conduct of state and federd law
enforcement officials when conducting searches in that county).

The principle underlying Kiernan and subsequent decisions acts as a limitation upon loca
power per se; it does not depend upon afinding that locd officids have incorrectly interpreted any
law. Only the state and its courts, not Multnomah County, its executives or its attorneys, can decide
which marriages comply with the Oregon Congtitution and statutes and are, therefore, entitled to
regidration by the state. Accordingly, it was improper for the County to attempt to circumvent the

marriage statutes without a prior decision by an appropriate state court.

2. THI1S CouRT HAS NEVER AUTHORIZED LocAL OFFICIALSTO DECLARE A
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STATEWIDE LAW UNCONSTITUTIONAL, AND SHOULD NOT GIVE THEM THAT
AUTHORITY Now.

Subsection B of the State' s opening brief, beginning on page 27, does not go far enough
to explain why locd officias cannot make condtitutiond interpretations about statewide laws. While
this court in the past has gpproved of the exercise of congtitutiond interpretation by some state
executive authorities under certain limited circumstances, those decisons should be limited to their
context. That is, only state agencies should be permitted to act on their opinions of the
conditutionality of State statutes they are solely responsible to administer, and then only when
judicid review is available as ameatter of right. This court has never held, and should not do so now,
that county or other locd officids have the same authority over state statutes.

In Cooper v. School Dist. 4J, 301 Or 358, 723 P2d 298 (1986) and Employment Div.
v. Rogue Valley Youth for Christ, 307 Or 490, 770 P2d 588 (1989), a sae agency officid with
overd| responghility for administration of a statewide statutory program was caled upon to
determine the congtitutionality of one provison of the statutory program the agency adminigters. In
Cooper the State Superintendent of Public Instruction believed he did not have the authority to rule
on the condtitutiondity of a Statewide statute prohibiting teachers from wearing rdigious garb. This
court told him hedid. 401 Or at 364. In Rogue Valley, the Director of the Employment
Department declared a statute to violate Article |, section 20, and this court agreed. 307 Or at
495. Newport Church of the Nazarene v. Hensley, 335 Or 1, 56 P3d 386 (2002) aso involved
a determination by the Employment Department that a provision of the Employment Act was
uncongtitutional—and o the agency promulgated arule accordingly. This Court sustained the

rule—and impliedly the Department’ s authority to promulgate it—as an exercise in condtitutiond
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interpretation. 1d at 16.

Each of these opportunities for agency condtitutiona decision making happened in the
context of contested case proceedings, in which the agency’ s opinion would be subject to prompt
review by the Court of Appeals. ORS 183.480 et seq.®

Here, by contragt, in the absence of litigation, without any administrative proceedings or
public involvement, and in greet secret, Multnomah County smply made a decision, announced at a
press conference, that state statutes of over a century’s vintage had become uncondgtitutiona, and it
would begin issuing marriage licenses to same sex couples the next morning. Only because DOMC
I ntervenors subsequently sued the county to put an end to its actions did the matter come before a
court at dl. See Defense of Marriage Coalition, et al v. Multnomah County et al, Multhomah
County Circ. Ct. No. 0403-02362 (action for declaratory and injunctive relief filed March 5,
2004); State ex rel Defense of Marriage Coalition et al v. Diane Linn et al, Multnomah County
Circ. Ct. No. 0403-02538 (Petition for Writ of Mandamus) filed March 9, 2004. Indeed, the
County promptly took stepsto try to avoid judicid review by moving to dismiss both cases.

Indeed, it was not even necessary for the county to act asit did. Any same sex couple
denied alicense could have filed suit to obtain a declaration that the Condtitution requires the Sate

to dlow them to marry. The Cdifornia Supreme Court recently chided San Francisco’'s mayor for

20 Even asto state administrators, the opportunity for prompt judicia review of an executive's
decisonthat a statewide statute is uncongtitutiond as amatter of right should be a necessary condition
to that officid’s power to engage in condtitutiona decision meking at al. In Cooper, Justice Linde's
opinion was carefully tempered by caution that it would be unwise for an agency to declare a statute
uncondtitutiona under circumstances where its decison might not be subject to immediate review by
the state courts. 301 Or at 365. More recently, this court has twice emphasized the power must be
exercised withcaution. See Outdoor Media Dimensions Inc. v. State of Oregon, 331 Or 634, 662,
20 P3d 180 (2001); Nutbrown v. Munn, 311 Or 328, 346, 811 P2d 131 (1991), cert denied, 502
U.S. 130 (1992).
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failing to wait for just such an orderly procedure to determine whether that state' s ban on same sex
marriagesis conditutiond:

“If thelocd officids charged with the minigteria duty of issuing marriage licensesand
registering marriage certificates believed the state's current marriage statutes are
uncongtitutional and should be tested in court, they could have denied a same-sex
coupl€ s request for amarriage license and advised the couple to chdlenge the denid
in superior court. That procedure—a lawsuit brought by a couple who have been
denied alicense under exigting statutesis* * * the procedure apparently utilized in dl
of the other same-sex marriage cases that have been litigated recently in other states.
The city cannot plausbly dam that the desire to obtain a judicid ruling on the
condtitutiond issue judtified the wholesale defiance of the applicable statutes that
occurred here.”

Lockyer v. City and County of San Francisco, supra, 33 Ca 4th a 1099 (emphasisin origind)
(citations omitted).

Unlike state agencies, Multnomah County is subject to the jurisdictiond limits of Article VI
section 10. Moreover, Multnomah County competes with 35 other co-equa and hundreds of loca
authoritieswhen it interprets atewide satutes it is charged to help adminigter. Asthe Cdifornia
Supreme Court recently stated in discussing this problem:

“[T]here are thousands of elected and appointed public officids in Cdifornia's 58

counties charged with the minigteria duty of enforcing thousands of state statutes. If

each officia were empowered to decide whether or not to carry out each ministeria

act based upon the officid’s own personal judgment of the conditutiondity of an

underlying statue, the enforcement of statutes would become haphazard, leading to

confusion and chaos and thwarting the uniform statewide treatment that state statutes
generaly areintended to provide.”
Lockyer v. City and County of San Francisco, 33 Cd 4th a 1108. Condtitutiond interpretation
by a gate agency does not lead to inconsistent application of the law throughout the Sate, whereas

incongstent gpplication of the law is the inevitable result when locd officids decide to “invalidate’

datewide statutes.
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3. TH1S CoURT DISAPPROVES OF EXTRA-STATUTORY ACTIONSBY L OCAL
OFFICIALS.

What Multnomah County did in this instance was smilar to the attempt severa decades ago
by municipd officiadsto avoid placing an initiative measure on the balot because they believed the
measure to be unconditutiona. In Johnson v. City of Astoria et al, 227 Or 585, 363 P2d 571
(1961) this court rejected the locdl officids refusd to fulfill their atutory duties. The court stated,

the presumed or daimed uncondtitutiondity of an initiative measure does not judify or

excuse an officer’ srefusd to perform the mandatory duty of placing such a measure

on the officid bdlot if dl the prdiminary statutory requirements have been complied

with.

Id at 591.

In summary, a primary responsbility of a governmenta body in upholding the stat€'s
condtitution is to respect the limits on its authority thereunder.

A paramount—indeed, an indigpensable—ingredient of the concept of powers

delegated to coequal branches is that each branch must recognize and respect the

limits on its own authority and the boundaries of the authority delegated to the other

branches.
USv. Will, 449 U.S. 200, 228 (1980). See also, State v. Thorp, 166 Or App 564, 586, 2 P3d
903 (2000) appeal dismissed 332 Or 559, 34 P3d 1177 (2001) where one judge on the Court of
Apped s aptly wrote:

Although there are condtitutiona limits to the power of the legidature and the votersto

establish minimum sentences for crimind offenses, there are dso countervailing

congtitutiond limitsonjudicid authority to nullify the legidative will. Thisisaclosecase,

one in which we must tread softly a the marginsinorder to pay proper respect to the

limits of our own authority.

166 Or App at 586 (Brewer, J., concurring). How much moreisit true that to “tread softly” is

necessary when a subordinate branch of government is tempted to exert its condtitutional musclein
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derogation of a statewide satutory scheme? Multnomah County failed miserably in that
responghility by dumslly plowing itsway through this fragile conditutiona wetland. This Court

should declare the County’ s ultra vires marriage licenses void.

4, THE STATE ISONLY PARTIALLY CORRECT IN ITSDISCUSSION OF THE
EFFeCT oF THE GRANT OF MANDAMUS.

The State' s third point of argument under its assgnment of error is that mandamus should
not have been used, in that the plaintiffs had aleged adequate remedies at law, and mandamus may
not issue “where thereis a plain, speedy, and adequate remedy in the ordinary course of the law.”
Sate’'s Opening Brief at 31, quoting State ex rel Anderson v. Miller, 320 Or 316, 322, 882
P2d 1109 (1994). DOMC Intervenors agree with that analysis. As the State observed, in addition
to their mandamus claim, the plaintiffs so asserted dams a law that would have accomplished the
samereault, id at 32-33.

DOMC Intervenors and the State part company, though, when the state says the underlying
condtitutiona issue under Article I, section 20 and the regidtration issue are not separate issues. Id.
Whileit istrue that if this court determines the marriage Statutes are conditutiond it may invaidate
the prior same sex marriages for that reason, the opposite is not necessarily correct. For dl the
reasons DOMC Intervenors have argued in their opening brief and here, the previoudy-performed
marriages should be deemed invalid, even if this court finds Article I, section 20 isviolated. The
licenses are void ab initio.

Moreover, in view of the extraordinary publicity given to the County’s actionsin March and

April of 2004, this Court must make clear its denunciation of the County’ s unlawful grab of power.
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Whether locd officids may engage in derogation of their statutory responsibilitiesis an issue that
transcends the marriage Satutes, extending to the full range of generaly applicable Sate laws which
locd governmentd units play a part in administering: land use laws, dections laws, gun control
laws—the list goes on and on, and brings to mind scenes of chaos as counties around the Sate
buckle to palitical pressure and take the law into their own hands. Therefore, even gpart from
questions of the condtitutiondity of marriage statutes this Court should neverthel ess pronounce the
licensesto be ultra vires.

1111

1111

1111

1111

1111
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VI. CONCLUSION
For the foregoing reasons, BRO Raintiffs and Multnomah County’s Assgnments of Error
should fail.
RESPECTFULLY SUBMITTED this 25th day of October, 2004.
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